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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


October Term, 1941. 


No. 7927. 


ELIZABETH PASCOE CAIN, Appellant 

vs. 

ALICE COFFROTH HUTSON and C. MILTON 
HUTSON, Appellees 


BRIEF ON BEHALF OF APPELLANT. 


This is an appeal by Elizabeth Pascoe Cain, executrix of 
the estate of Elizabeth Pascoe, deceased, mother and only 
heir-at-law and next of kin of Cecil B. Pascoe, deceased, 
from a judgment for the defendants entered by the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia on an agreed statement of facts in a suit to re¬ 
cover moneys paid by Cecil B. Pascoe or his estate, to the 
appellees, and claimed by appellant to be illegal and/or 
usurious. 

The pleading necessary to show the existence of the 
jurisdiction is: 


The Complaint. 
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Statement of the Case. 

On the 23rd day of June, 1932, Cecil B. Pascoe, a resi¬ 
dent of Somerset, Pennsylvania, executed a mortgage to 
secure the payment of $6800.00, 6% interest, to appellees 
one year after date (Bee. pp. 30-31, App. page 20). If Pas¬ 
coe, the mortgagor, should pay the sum of $6500.00 within 
three months from date of mortgage (Bee. p. 30, App. p. 
20), the principal debt was to be reduced to $6500.00. The 
contract also provides: 

i ‘In addition, thereto, the mortgagor agrees to pay 

1 the mortgagees monthly the sum of $55.00, beginning 
one month from the date hereof, and extending to and 
including the month in which the principal debt is paid. 

1 It is understood that these monthly payments are not 
on account of interest or principal.” (Bee. p. 30, App. 

p. 6.) 

This mortgage debt was secured on real estate in Somer¬ 
set, Pennsylvania. In the event of default for 90 days the 
mortgagees could take judgment forthwith on the mort¬ 
gage, and in addition to 6% interest, and $55.00 per month 
extra, a commission of 5% was allowed to appellees’ attor¬ 
ney. This indenture was to cease and become absolutely 
null and void upon payment according to its terms within 
one year. 

Collateral to, and simultaneous with the mortgage, a 
bond was executed in precisely the same terms and with the 
same obligations as the mortgage, including 6% interest, 
$55.00 a month and 5% attorney’s fees. The bond as well 
as the mortgage contained the provision that, 

“Should the obligor pay the obligees, the entire 
amount due and owing within three months from the 
date hereof, that then the amount of the principal 
debt shall be reduced to $6500.00”. 
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It further provided that any attorney of any court of 
record of the Commonwealth of Pennsylvania could appear 
for him (the obligor) and with or without a declaration 
filed in his name confess a judgment or judgments in favor 
of the above mentioned obligees • * * for the said sum of 
$6800.00, the unpaid monthly payments and interest with 
costs of suit. (Rec. pp. 34, 35, App. pp. 25, 26.) 

In pursuance, and acting under the presumed authority 
given by the documents above-named, (Rec. p. 36, App. p. 
27), Messrs. Kooser and Courtney, attorneys-at-law of the 
State of Pennsylvania, retained by the appellees in all 
transactions, obtained a judgment in favor of the appellees 
Alice Coffroth Hutson, and C. Milton Hutson against the ap¬ 
pellant, Aug. 7, 1933, for the sum of $7382.90, attorney’s 
commission $369.14, making a total of $7752.04 with in¬ 
terest from June 23,1933, upon which execution was issued 
at request of these attorneys. This judgment included the 
$55.00 per month to date of judgment. Immediately there¬ 
after, to wit, Aug. 8, 1933, at the instigation and direction 
again of Kooser and Courtney, Cecil B. Pascoe wrote, and 
sent, to all tenants of the property attached the following 
letter: 

“The rentals due me from the American Stores Com¬ 
pany on account of their tenancy of my property on South 
Center Avenue, Somerset, Pennsylvania, have been attached 
by Alice Coffroth Hutson, who holds first mortgage against 
me on this property. The mortgage is in default. It is 
agreeable to me, and I authorize you to make payment of 
the said rentals due me, until further notice, to Kooser and 
Courtney, attorneys for Alice Coffroth Hutson. If there 
are any questions in regard to this matter I will be pleased 
to hear from you.” A similar letter was sent to each ten- 
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ant of C. B. Pascoe (Rec. pp. 53-55, App. p. 41; Stipula¬ 
tions 6 a, 6 b, and 6 c.) 

Messrs. Kooser and Courtney thereafter acting for ap¬ 
pellees collected all the income from the Pascoe property 
(See stipulation 7A, Rec. pp. 56 to 82, and statement in 
lieu of stipulation 7A, App. p. 42), amounting to the sum of 
$15,477.10 from August 18, 1933, to November 21, 1938. 
Four thousand and ninety-two 07/100 dollars was applied 
to operating expenses, and the balance of $12,249.44 was 
held to liquidate an indebtedness of $6800.00. The last 
payment on this account was made November 21, 1938, and 
this suit was filed on May 10, 1939. According to stipula¬ 
tion 7A, Rec. pp. 56 to 82, there was in the hands of Kooser 
and Courtney on January 14,1939, the sum of $76.47, which 
they say “is a proper credit on the mortgage”. (See 
note Rec. p. 82, App. p. 42.) On December 7, 1939, there 
was paid, (Rec. p. 20, App. p. 10) the sum of $210.56. This 
amount was demanded by appellees on the claim that it 
was still due on the mortgage. As per stipulation (Rec. p. 
18, App. p. 8), this sum was paid under protest, because it 
was necessary to procure a release of the mortgaged prop¬ 
erty so that it could be sold for the payment of the debts of 
Cecil B. Pascoe, deceased, and the estate closed in Somer¬ 
set. On rec. pp. 43 to 52, App. pp. 31-40 is shown the 
transactions relative to the sale of the real estate in Somer¬ 
set, Pennsylvania, and its distribution to the creditors, 
costs of court, commissions, etc., leaving a balance of $5,202.- 
63 turned over to the executrix of the estate of Elizabeth 
Pascoe, deceased, the mother and only heir-at-law and next 
to kin of Cecil B. Pascoe, deceased. For release of mort¬ 
gage and judgment see Rec. p. 38, App. p. 29. 
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Note In Re Parties. 

For a proper understanding of the parties to this cause 
the following statement is necessary, taken from the com¬ 
plaint, Cecil B. Pascoe, the mortgagor, departed this life 
on the 19th day of May, 1933, in Somerset, Pennsylvania. 
Date of judgment September, 1932. His mother, Elizabeth 
Pascoe, was his only heir-at-law, and next im kin. She de¬ 
parted this life on the 24th day of August, 1938, leaving a 
will, whereby, Elizabeth Pascoe Cain, plaintiff and appel¬ 
lant, was appointed executrix. The will was admitted to 
probate here, and she duly qualified. The judgment for 
$7752.04 was obtained in Somerset, at the September 
term, 1933. On the 31st day of May, 1935, Carrie Zerfoss 
and Robert Pascoe were appointed administrators of the 
estate of Cecil B. Pascoe, deceased, in the Orphans’ Court 
of Somerset County, Pennsylvania. Frequent attempts 
were made by Elizabeth Pascoe, heir-at-law and next to kin, 
and by Elizabeth Pascoe Cain, executrix of Elizabeth Pas¬ 
coe, to procure an accounting by these administrators, but 
without success, although under the laws of Pennsylvania 
an account should have been filed within 6 months from the 
date of their appointment. On the 13th day of June, 1938, 
through John E. Berkey, attorney-at-law, Somerset, Penn., 
a suit was filed by E. S. Porter, against the administrators, 
and Joseph Levy, their attorney for an account. Porter 
was a Judgment Creditor of Cecil B. Pascoe. Elizabeth 
Pascoe Cain executrix was allowed to intervene. Levy re¬ 
fused to account, and the court sustained his objection. The 
administrators said they could not account because Levy- 
transacted all the business, and they only did what he told 
them. Thereupon, Elizabeth Pascoe Cain, executrix, filed 
this suit against defendants, (appellees) residents of this 
District against the administrators Pascoe and Zerfoss, 
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Joseph Levy, and the U. S. Fidelity and Guaranty Co., 
surety in Pennsylvania on the bond of the administrators, 
Zerfoss and Pascoe. The District Court ruled that al¬ 
though service was had upon the U. S. Fidelity and Guar¬ 
anty Co., it could not be sued here. We believe that if the 
surety could be held in the District, Levy could be induced 
to render an account. As no service was had, or could be 
had, upon Levy and the administrators no further action 
was taken against them. All of these facts appear in the 
complaint (Rec. pp. 1-8, App. p. 8.) 

Stipulation No. 4A, (Rec. pp. 36 to 52, App. 27 to 40) 
purports to be an agreed statement of all pertinent trans¬ 
actions in the Court of Common Pleas of Somerset County, 
Pennsylvania, from the date of the judgment, Aug. 7,1933 to 
the final distribution of the proceeds of sale of the real 
estate which was finally accomplished by agreement of all 
parties. See report of presiding Judge Norman T. Boose, 
Rec. pp. 43 to 52, App. 31 to 40. From this it will be seen 
there are no outstanding debts or claims of any kind against 
the Estate of Cecil B. Pascoe. 

Stipulation 7A is an agreed statement of all moneys re¬ 
ceived by the appellees from the estate of Cecil B. Pascoe 
from August 18,1933 to November 21,1938. An analysis of 
Stipulation 7A will be found on page 42 of the App., annexed 
hereto. Upon submission of the case the court ruled as 
follows, viz;— 

“I think that it is clear that any right of action in 
this case is in the administrators of the estate of Cecil 
B. Pascoe, deceased, and not in one of the distribu¬ 
tees—(See Cunningham vs. Rogers, 257 U. S. 466). 
The plaintiff offers to substitute the administrator as 
party plaintiff. Whether she can do so or not, it would 
appear that such action would be useless. The trans- 
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action involved took place in the state of Pennsylvania, 
and under the laws of that state usury is not illegal, 
but any excess of the interest of 6% per annum may 
be recovered by the borrower if he has paid it, provided 
that suit is brought within 6 months. As the statute 
creating the right of action fixed the limitation upon it, 
I think that the limitation is a condition upon the right 
to bring the suit and the law of that state controls 
rather than the law of the forum. 

In addition it may be said that an action seeking the 
same relief as the instant case w r as filed in Pennsyl¬ 
vania, and apparently remains undisposed of. Whether 
the transaction complained of was usurious under the 
laws of Pennsylvania is a question upon which I ex¬ 
press no opinion. The suit should be dismissed with 
costs.” 


Statement of Points on Appeal. 

1. Elizabeth Pascoe Cain, executrix of the estate of Eliza¬ 
beth Pascoe, sole next of kin of Cecil B. Pascoe, deceased, 
is the proper party to bring this suit, and not the adminis¬ 
trators of Cecil B. Pascoe, to recover from defendants usury 
paid to them by Cecil B. Pascoe, now deceased. 

2. This suit is not barred by the statute of limitations 
of Pennsylvania as held by the Court below. 

3. The record does not disclose that there is an action 
“seeking the same relief in Pennsylvania pending and 
undisposed of”. This suit may be maintained here though 
there may be a suit in Pennsylvania by the same parties for 
the same cause of action. 

4. The signing of the final decree in this cause was not 
justified by the law or the evidence. 
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5. The transaction complained of was usurious, and 
there should be an accounting to determine the amount of 
the recovery. 


Summary of the Argument. 

L 

Elizabeth Pascoe Cain, executrix of the estate of Eliza¬ 
beth Pascoe, only heir-at-law, and next to kin of Cecil B. 
Pascoe, deceased, is the only agency through which this 
suit should be brought, because 

(a) Cecil B. Pascoe died on the 19th day of May 1933,— 
8 years ago. No claims against Cecil B. Pascoe’s estate 
are outstanding. Simple contract debts have been barred 
for at least 5 years. All debts, simple, or under seal, have 
been paid. (Rec. pp. 43 to 52.) Elizabeth Pascoe, the 
mother, or her personal representative, is the only person 
who can give a release of this debt to the estate of Cecil B. 
Pascoe when paid. 

(b) The administrator, d. b. n. of Cecil B. Pascoe made 
its final account on the 8th day of October, 1939 (Rec. 
p. 52.) in the Orphans Court of Somerset County, Pa., and 
made distribution of the entire assets of the deceased, pay¬ 
ing a balance of $5202.63 to the plaintiff, who is now under 
bond in this Court as Executrix of Elizabeth Pascoe, only 
next of kin of Cecil B. Pascoe. (Rec. p. 49.) 

(c) Rule 21, Rules of Civil Procedure for the District 
Courts of the United States allows the substitution of par¬ 
ties to any cause, at any stage, and on such terms as are 
just. 
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(d) Should this Court hold that the personal represen¬ 
tative of Cecil B. Pascoe, deceased, must bring this suit, 
then we ask that this plaintiff (appellee) be substituted for 
the foreign administrator and letters ancillary issue to her. 
(D. C. Code, Title 29, Sec. 255.) 


II. 


This suit is not barred by the statute of limitations of 
Pennsylvania or of the District of Columbia. See Gar- 
barini vs. Am. Snyder Building and Loan Association, 
116 Pa. Super 41; 176 Atl. 49. (This Brief p. 13.) 

m. 

This record does not disclose that an action for the same 
relief as is sought in this case “remains undisposed of” in 
Pennsylvania. However, the pendency of another suit in 
Pennsylvania if true is utterly immaterial because Stanton 
vs. Embry 93 U. S., 593, 23 Law Ed. 983, and numerous 
other cases (this brief p. 8,10,11) hold that a suit brought 
in the District of Columbia shall not abate because another 
suit for the same cause is pending in a state Court. 

ARGUMENT. 

I. 

Objection was made at the hearing that the plaintiff 
Elizabeth Pascoe Cain, executrix of the estate of Elizabeth 
Pascoe, deceased, only heir-at-law, and next of kin of Cecil 
B. Pascoe, deceased, was not the proper party to bring this 
suit, on the ground that it should have been brought by the 
administrator of the estate of Cecil B. Pascoe, deceased, 
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and not by “a distributee”. (See Opinion of Court App. 
p. 43.) This record shows (Rec. pp. 44,45) that the County 
Trust Co. of Somerset County, Pa., is the administrator 
d. b. n., of Cecil B. Pascoe, deceased, the original adminis¬ 
trators having been removed. The only asset of the estate 
at the time the administrator d. b. n. was appointed was 
sold, and distribution made by the administrator d. b. n. 
in Somerset County, Pa., paying the balance of $5202.63 
(Rec. p. 45) to plaintiff for distribution under the will of 
Elizabeth Pascoe, deceased, which has been done in this 
court, and the executrix’ account filed and approved. The 
executrix’ account is held open pending the outcome of this 
suit. To dismiss this plaintiff and substitute another would 
be a work of supererogation and meaningless. Surely in 
this day attempts to enforce such an obsolete and archaic 
proceeding if at any time applicable to the facts here will 
not be tolerated. This would be substituting the shadow for 
the substance. This is a proceeding in equity and in equity 
the beneficial interest may sue on a proper cause of action. 

(47 C. J. P. 24, Sec. 42.) ‘‘In Equity. The Courts 
of equity looked rather to the beneficial ownership. 
Claimant must it is true be clothed with a title which 
the Court could recognize but an equitable title was 
sufficient”. 

Upon the death of Cecil B. Pascoe subject to his debts 
and legal costs the title to every dollar he owned passed to 
his mother and through her to her personal representative. 
The executrix of the mother is the only one entitled to col¬ 
lect the assets of Elizabeth Pascoe, deceased, and the Penn¬ 
sylvania Administrator has recognized this fact by paying 
over to her the balance of the estate which was in its hands. 
The trial court said “A distributee” of Cecil B. Pascoe 
could not bring this suit. Mrs. Cain is not a “distributee,” 
she is the whole thing. By operation of law this claim if 
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established belongs to Elizabeth Pascoe Cain, executrix, and 
no one else. Must this question remain undetermined be¬ 
cause the administrator in Pennsylvania refuses to sue the 
defendants here, the only place they can be sued; or because 
he disagrees with this plaintiff as to the law. This suit 
requires a lawyer and costs, and should the Administrator 
d. b. n. be not interested at all in this cause the next of kin 
of Cecil B. Pascoe must remain powerless. However, the 
executrix can be appointed ancillary administrator. 

Rule 21, Rules of Civil Procedure for the District 
Courts of the United States. “Misjoinder of parties 
is not ground for dismissal of an action. Parties may 
be dropped or added by order of the Court on motion 
of any party, or on its own initiative at any stage of 
the action, and on such terms as are just. Any claim 
against a party may be severed and proceeded with 
separately.” 

District Code, Title 29, Section 255. “Foreign 
Executors and Administrators. It shall be lawful for 
any person or persons to whom letters testamentary 
or of administration have been granted by the proper 
authority in any of the United States or the Territories 
thereof to maintain any suit or action, and to prosecute 
and recover any claim in the District in the same man¬ 
ner as if the letters testimentary or of administration 
have been granted to such person or persons by the 
proper authority in the said District; and the letters 
testamentary or of administration, or a copy thereof 
certified under the seal of the authority granting the 
same, shall be sufficient evidence to prove the granting 
thereof, and that the person or persons, as the case 
may be, hath or have administration; Provided never¬ 
theless, that the Probate Court of the District shall 
have the power upon the petition of anyone interested 
to require from such person or persons the security 
required by the law in like cases from a resident admin¬ 
istrator or executor, or the said Court may grant auxil¬ 
iary or ancillary letters as the case may require to the 
same or other persons.” 
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Action Pending in Pennsylvania. 

n. 


Stanton vs. Embry 93 U. S. 593, 23 Law Ed. 9S3. 

In error to Supreme Court of the District of 

Columbia. 

“Suppose it were otherwise, still it is insisted by the 
plaintiff that the pendency of a prior suit in another 
jurisdiction is not a bar to a subsequent suit in the 
Circuit Court or in the Court below even though the 
two suits are for the same cause of action, and the 
court here concurs in that proposition”. 

National Tube Company vs. Smith 57 W. Va. 216, 

1 L. R. A., N. S. 195; 50 S. E. 719. 

“The plea of another suit pending will not be good 
if the suit is pending in a Court of another state.” 

Douglass vs. Phenix Insurance Company 138 N. Y. 

209; 20 L. R. A. 118. 

“The pendency of an action in another state between 
the same parties and for the same cause does not 
abate another suit.” 

1 C. J. 84, Sec. 113. 

“Although there has been some difference of opinion 
on the question, it is now well settled that in the ap¬ 
plication of this doctrine the courts of the several 
states are to be regarded as foreign to each other, so 
that the pendency of an action in personam, in one 
state, is not, as a rule, either at law or in equity, 
pleadable in abatement of an action subsequently com¬ 
menced in another state between the same parties, on 
the same cause, even though the court of the state in 
which the prior suit is pending has complete jurisdic¬ 
tion. A recovery in one may be pleaded to the further 
continuance of the other, but until that is obtained, or 
unless the court in its discretion grants a continuance 
by reason of the pendency of the first action each may 
proceed to judgment and execution when a satisfaction 
of either will require a discharge of both.” 
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(See Note 98, giving citations from 25 states, in¬ 
cluding Pennsylvania. Smith vs. Lathrop, 44 
Pa. 326; Hogg vs. Charlton, 25 Penn. 200; 
Ralph vs. Brown, 3 Watts & S. 395; Loiny vs. 
Halley, 2 Watts & S. 129. See also Rose’s 
Notes, Vol. 9, p. 446, commenting upon Stanton 
vs. Embry, 93 U. S. 548.) 


No EVIDENCE OF SAME CASE PENDING IN PENNSYLVANIA. 

The only evidence submitted by the appellees in regard 
to the pendency of a suit in Pennsylvania by these parties 
appears on Rec. pp. 36-37, 38, App. 28 and 29 which is as 
follows: 


IN THE COURT OF COMMON PLEAS 
of Somerset County, Pennsylvania. 


Alice Coffroth Hutson, C. Milton 
Hutson, 

vs. 

Cecil B. Pascoe Estate, Carrie H. 
Zerfoss and Robert Pascoe, ad¬ 
ministrators of said estate. 


No. 290 

Sept. Term, 1938. 


Attorneys K. & C. $3.00. 

Rec’d Aug. 5, 1938, Amos I. Mock, Pro. Pro Mock 
(Plff.) $2.25. 

5 Aug. 1938, scire facias sur judgment to No. 436 Sept. 
Term, 1933, C. D. issued to revive and continue the lien of 
the above judgment. Returnable 2nd Monday of Septem¬ 
ber, 1938. 
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7 Sept. 1938, Carrie Zerfoss, Administratrix, and John 
A. Berkey, Attorney for administrators of the estate of 
Cecil B. Pascoe, per paper filed, accepts service of the 
within writ of scire facias to have the same force and effect 
as if served personally upon them by the sheriff of Somer¬ 
set County. 

(Here follows the entries to the original judgment No. 
436, September Term, 1933, as follows:) 

24 April, 1939, petition to open judgment presented and 
filed with order of the Court as follows: 

‘‘April 23, 1939, rule awarded to show cause returnable 
3rd Monday of May, 1939 (No. 39, Argument List, 1939) 

By the Court 
Norman T. Boose, P.J.” 

a 

(Here follow the entries on the Argument Sist Docket): 

IN THE COURT OF COMMON PLEAS 
op Somerset, Pennsylvania. 


Alice Coffroth Hutson and C. Mil- 
ton Hutson, 

vs. 

C. B. Pascoe, alias Cecil B. Pascoe. 


No. 436 
Sept. Term, 
1933, C. D. 


April 24, 1939, petition to open judgment presented and 
filed and rule awarded, return 3rd Monday of May, 1939. 


Case Concluded. 
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(Now follow the remaining docket entries to No. 436 
September Term, 1933:) 

May 1, 1939, Messrs. Kooser and Courtney, Esqrs. per 
papers filed accepts service to rule for the plaintiff. 

September 15, 1939, for value received and the debt 
interest their costs of the within judgment and said judg¬ 
ment, hereby satisfied and the Pro. hereby directed and 
authorized to mark record accordingly. 

Jas. 0. Courtney, 
Atty. for Plff. 

The burden of proof is upon the defendants to establish 
their plea that there is a case pending in Somerset County, 
Pa., between the same parties to the same cause of action. 
This record does not warrant any such conclusion. The 
opening judgment proceeding was by the removed ad¬ 
ministrators. The plaintiff here had no knowledge of or 
part in it. 


Statute of Limitations. 


The lower court says: 

“The transaction involved took place in the State 
of Pennsylvania and under the laws of that state usury 
is not illegal but any excess of the interest over 6% 
per annum may be recovered by the borrower if he 
has paid it, provided that suit be brought within 6 
months. As the statute creating the right of action 
fixed the limitation upon it, I think that the limitation 
is a condition upon the right to bring the suit, and the 
law of that State controls rather than the law of the 
forum.’ ’ 
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‘‘Provided that suit be brought within 6 months.” Six 
months from when? The courts of Pennsylvania have 
definitely stated when the six months begins to run. Let us 
first have the statute as follows: 

Purdons Pennsylvania Statutes, 1936 
Title 41, Section 4. 

Excess interest need not be 'paid. Not recoverable after 
six months. 

“When a rate of interest for a loan or the use of 
money exceeding that established by law shall have 
been reserved or contracted for the borrower or debtor 
shall not be required to pay to the creditor the excess 
over the legal rate and it shall be lawful for such 
borrower or debtor at his option to retain and deduct 
such excess from the amount of such debt; and in all 
cases where any borrower or debtor shall hereafter 
have voluntarily paid the whole debt or sum loaned 
together with interest exceeding the lawful rate no 
action to recover back any such excess shall be sustain¬ 
ed in any court of this Commonwealth unless the same 
shall have been commenced within six months from and 
after the time of such payment: provided always that 
nothing in this act shall affect holders of negotiable 
1 paper taken bona fide in the usual course of business.” 
(1858, P. L. 622, Sec. 2) (302 Pa. 354; 153 Atl. 557). 

Garbarini vs. American Snyder Building and Loan 
Association, 116 Pa. Super 41, 176 Atl. 49. 

“The first section of the act of 1858 provides that 
‘The lawful rate of interest for the loan or use of 
money in all cases where no express contract shall have 
been made for less rate shall be 6 c /o annum.’ By the 
second section it is provided that when a rate of inter¬ 
est exceeding that established by law is reserved or 
contracted for ‘The borrower or debtor shall not be 
required to pay to the creditor the excess over the 
legal rate, and it shall be lawful for such borrower or 
debtor, at his option, to retain and deduct such excess 
from the amount of any such debt, and in all cases 
where any borrower or debtor shall heretofore or 
hereafter have voluntarily paid the whole debt or sum 
lomedy together with interest exceeding the lawful 
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rate, no action to recover back any such excess shall 
be sustained in any court of this commonwealth, unless 
the same shall have been commenced within six months 
from and after the time of such payment.’ ” 


(In the case at bar this suit was filed May 10, 1939. The 
last payment, before that of $210.56, was November 21, 
1938. On December 7, 1939, the sum of $210.56 was paid 
under stipulation recorded in this cause. (Bee. pp. 18, 19, 
App. pp. 8, 9.) January 14, 1939 $76.47 was paid. (Rec. 
p. 82, App. p. 42.) It should not be forgotten that the 
$210.56 paid December 7, 1939, which was disputed and if 
usury need not have been paid, was dragged from the plain¬ 
tiff only because no release of the judgment and mortgage 
could be had until this last “pound of flesh” was delivered. 
Without the release the only asset of the estate (real prop¬ 
erty) could not have been sold, the unsecured creditors 
paid and the estate closed in Pennsylvania. (Rec. p. 20, App. 

p. 11.)) 

“The creditor may lawfully charge and receive the 
excess though he cannot coerce its payment by suit 
or process and the debtor may retain and deduct such 
excess from the amount of the debt; or where the debtor 
has voluntarily paid the whole debt or sum loaned 
together with interest exceeding the lawful rate he 
may recover back such excess provided suit is com¬ 
menced within six months after payment. Montague 
vs. McDowell (2 Norris 109) Fitzsimmons vs. Baum, 
44 Pa. 302, Com. vs. Hill, 46 Pa. 505-08, Strayton vs. 
Riddel, 114 Pa. 464, 7 Atl. 72. In Rutherford vs. 
Boyer, 84 Pa. 347, 349, Mr. Justice Sharswood said: 
‘The learned judge was undoubtedly right in holding 
that when there is a payment of usurious interest for 
the forbearance of a loan or debt, the right to retain 
and deduct such excess continues until the whole is 
paid. It is only when the whole amount and illegal 
interest has been voluntarily paid that no suit to re¬ 
cover it back will lie after 6 months.’ This statement 
by the Supreme Court makes it clear that the limita- 
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tion of 6 months runs from the time when the loan, 
debt, and interest teas voluntarily paid and does not 
refer to the dates of payment or the items of excess 
interest. 7 f 


Note the language of the statute and the language of the 
Court. 

The statute. “Where any borrower • • * shall 
have • * * voluntarily paid the whole debt * * * to¬ 
gether until interest exceeding the lawful rate no action 
to recover back such excess shall be sustained unless 
the same shall have been commenced within six months 
from and after the time of such payment.’’ 

The Court. “And in all cases where any borrower 
or debtor shall have • * • voluntarily paid the whole 
debt or sum loaned together with interest exceeding 
the lawful rate no action to recover back such excess 
shall be sustained • * • unless the same shall have 
been commenced within six months from and after the 
time of such payment. * * * This statement by the 
Supreme Court makes it clear that a limitation of six 
months runs from the time when the loan, debt and 
interest was voluntarily paid, and does not refer to the 
dates of payment or the items of excess interest. 77 

Rutherford vs. Boyer, 84 Pa. 347-349. 

“It is only when the whole amount and illegal inter¬ 
est has been voluntarily paid that no suit to recover 
it back will lie after 6 months.” 

Usury. 

Hartranft vs. Uhlinger, 115 Pa. St. 270, 8 Atl. 244. 

“The mortgage of $10,000 covered the price of the 
machinery in full. This is obvious enough from the 
fact that had the amount of money been paid the next 
day after the completion of the contract it would have 
satisfied the entire claim, it being understood and 
agreed that upon the payment in cash of the said sum 
of $10,000 at any time within five years the payment 
of 5 cents per barrel should cease and determine. If 
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then these 5$ per barrel were to continue to be paid as 
long as the principal debt remained unpaid and no long¬ 
er, and if the payment thereof was to cease eo instanto 
the debt was extinguished what was it if not a com¬ 
pensation for the use of moneyf If this was part of 
the bona fide price of the machinery how does it come 
that its payment depended upon the continuance of 
the principal debt and was to cease as soon as that 
debt was extinguishedf It is too plain for discussion 
that this was a devise, and a clumsy one at that, to 
evade the statute.of usury, not nearly so ingenious as 
they found in Fitzsimmons vs. Baum, 44 Pa. St. 302, 
where the borrower bought lemd of the lender at an 
exhorbitant price to obtain the loan; or as that in 
Earnest vs. Hoskins, 100 Pa. St. 551 concerning which 
Mr. Justice Trunkey says ‘The inquiry is not merely 
whether lands, goods or securities were sold for more 
than their market value but whether the property was 
sold and bought above its market price as part of the 
bargain for the loam of money.* So in Evans vs. Neg- 
ley, 13 Serg. & R. 218, where the usury took the form 
of rent, it was held that nevertheless it fell under the 
ban of the statute. It is indeed wholly immaterial 
under what form or pretense usury is concealed if it 
can by any means be discovered, our courts will refuse 
to enforce its payment. In the case now before us, 
taking as true the affidavit of defense the design is 
patent. The price to be paid for the machinery was 
$10,000. Three out of the five cents per barrel was 
admittedly interest, and were to be so applied, and 
we cannot see why the remaining 2^ were to be paid, 
except as an additional compensation for the use of 
the money or as a bonus for the extension of the time 
of payment. The judgment is reversed and a proce¬ 
dendo awarded.’ ’ 

In the instant case on payment of $6800 one year after 
June 23,1932 or $6500 within three months after that date 
the whole liability ceased even though the $55 per month 
and 5% attorneys fee were paid; so also in payment of the 
Judgment with 6% interest and costs any time after it was 
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renewed, the whole obligation would cease. Can there be 
any doubt the $55 per month and the 5% for attorneys fee 
was money paid for the use of money, or for the further 
use of money—usury. 

Thompson vs. Prettyman, 71 At. 874, 231 Pa. 1. 

‘‘The usury taken on both loans therefore affected 
all subsequent agreements or securities in the transac¬ 
tion. The original taint attached to all consecutive 
obligations or securities growing out of the original 
vicious transaction and one of the descendant obliga¬ 
tions however remote cannot be free from it if the 
descent can be traced. Campbell vs. Sloan, 62 Pa. 81, 
Earnest vs. Hoskins, 100 Pa. 551. This is the settled 
construction of the act of May 28,1858 (P. L. 622) and 
to carry into effect its purpose to thoroughly and 
effectively protect the borrower against the rapacity 
of an avaricious lender, it is necessary that the courts 
should closelv scrutinize the entire transaction. It 
logically follows that to attain this end, and properly 
enforce the statute, every part of the transaction must 
be searched, and the tainted and vicious elements 
eliminated. It protects an impecunious and necessitous 
borrower against himself, and gives full effect to the 
spirit and language of the statute by defeating any 
attempts to collect or retain usury by any pretense or 
evasive means. This doctrine is recognized in all of 
the numerous cases on the subject decided by this 
court. • • • Tested by these principles, the alleged 
voluntary payment of the usury and the release set up 
and relied on by the defendant are not a defense to 
this action. A payment of usury, enforced by the nec¬ 
essities of a borrower, cannot and should not be re¬ 
garded as voluntary so as to exclude it from the pro¬ 
tection of the statute. No man would pay excessive 
interest, if he could secure the loan at the legal rate . 
He therefore pays usury because his necessities com¬ 
pel it, or because he thinks an anticipated investment 
will warrant it, m both cases, however, the fact remains 
that if he could get the loan at the legal rate he would 
not pay beyond it. The payment therefore, is not 
voluntary in the sense that it defeats a recovery of 
usury paid the lender . In overruling such defense* 
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this court, speaking by Paxson, J., in Marr vs. Marr, 
110 Pa. 60, 64, 20 At. 592, 593, said, ‘The payment of 
usurious interest is usually voluntary at least so far 
as a payment can be called voluntary, which is the 
result of a sort of moral coercion, and of that peculiar 
kind of influence which an exacting usurer exercises 
over his unfortunate victims, so long as he has the 
money to pay with or credit to lose. It is only when a 
debtor is driven to the wall that he sets up the defense 
of usury, and, if it would not avail when the payments 
were voluntary, it could not often be successfully in¬ 
voked. There is no merit in this position” 

Release. 

“A release was not a defense to an action to recover 
usurious payments of interest. * * * A breach of the 
usury laws cannot be healed by a release. The proper 
office of a release is to discharge demands not to create 
or augment them and when the circumstances are such 
that a bond would have no binding force in law nothing 
can be gained in point of obligation by resorting to 
a release. Blim vs. Wilson 5 78; Thompson vs. 

Prettyman 79 Atl. 847, 231 Pa. 

Motion to Reopen Judgment. 

It is contended that the only recourse the plaintiff had 
was to file a motion to reopen the judgment. There is no 
judgment to reopen. It has been fully paid and satisfied 
in accordance with the terms of the stipulation filed Sep¬ 
tember 6, 1939. (Rec. pp. 18, 19, App. 9, 10.) See also 
Rec. p. 38, App. 29 which reads as follows: 

“September 15,1939, for value received and the debt 
interest their costs of the within judgment and said 
judgment hereby satisfied and the Pro. hereby direct¬ 
ed and authorized to mark record accordingly”. 

The judgment was for the following items. See Com¬ 
plaint Rec. p. 3, App. p. 3, admitted by the answer. 
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$6800.00 

165.00 


Debt . 

3 monthly payments $55.00 


$6965.00 

Int. from June 23, 1932, to June 23, 1933, 

@ 6 % . 417.90 


$7382.90 

.05 


$ 369.145* 
7382.90 


* The $369,145 was attorney’s fee. 


$7752.04 


No opening of the judgment could possibly affect any 
item not included in the judgment, nor could a judgment 
that has been entered satisfied be opened. The only remedy 
is assumpsit. Montague vs. McDowell, 99 Pa. 265, 269. Mr. 
Justice Sharswood delivered the opinion of the court, Jan¬ 
uary 2, 1882. 

“A judgment confessed by warrant of attorney is 
as perfect a judgment as if rendered upon the verdict 
1 of a jury after a trial * * * In Hopkins vs. West, 
(Pa.) 2 Norris 109 ; A judgment was confessed which 
included a greater amount of interest than 6% and on 
it the same rate continued to be paid. Afterwards the 
defendant paid the amount of the judgment and it 
was satisfied, he then brought an action to recover 
back the excess and it was held by this court that while 
he could recover the money paid beyond 6% subse¬ 
quent to the judgment, he was precluded from going 
behind it and recovering that which was included in 
it.” (See also Rutherford vs. Boyer, 84 Pa. 347, 349.) 

Hopkins vs. West, 83 Penn., 109, 2 Norris 109. This was 
an action in assumpsit to recover usurious interest paid 
to the defendants * * *. Mr. Justice Sharswood, delivered 
the opinion of the Court November 23, 1876. 
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“The judgment in favor of Hopkins Wright and 
Company against West would no doubt have been 
opened upon application and the excess beyond legal 
interest would have been stricken from it. But stand¬ 
ing as it did upon the record and paid by West in full, 
he cannot be permitted now to go behind it and claim 
that part of it justly due either from usury or any other 
cause, but then that judgment only carried legal 
interest from the time it fell due. Any voluntary pay¬ 
ments in excess of lawful interest where the whole debt 
is paid may be recovered back by suit within 6 months 
from the time of such payment 

“Whatever the plaintiff below then paid more them 
the amount of the judgment a/nd interest deducting pay¬ 
ments before made, he is entitled to recover back with 
interest. 


Marr vs. Marr, 110 Pa. St. 60; 20 Atl. 592 “The money 
overpaid as interest is a payment on account of principal, 
and if both principal and interest have been paid the excess 
over interest may be recovered back in account for money 
had and received. The act of 28th day of May, 1878 de¬ 
taches the excess of interest from the debt and it is re¬ 
coverable by the debtor in assumpsit / 1 

Heath vs. Page, 63 Penn St. 108; Hartranft vs. 
Uhlingar, 115 Pa. St. 270, 8 At. 244; Thompson 
vs. Prettyman, 79 Atl. 874; 231 Penn. 1. 


Recovery. 


Amount transmitted to plaintiffs exclusive of 

Attorneys 5% . $12,114.52 

Applied: 

Interest in judgment 6% .$ 1,025.78 

Principal of judgment. 7,752.04 

Excess payments . 3,336.68 


$12,114.50 $12,114.50 
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Commission 5% to Attorneys 

Excess payment .$ 3,336.68 

Attorney’s commission 5%_ 667.52 


$4,004.20 


Important Note. 


Dates of payments within six months before suit filed 
May 10, 1939, 

Month to month from August 18, 1933 to November 
21, 1938 on which date wus paid App. p. 42, Rec. 


p. 82 .$121.83 

December 7,1939 (Rec. p. 20, App. 10). 210.56 

January 14, 1939 (Rec. p. 82, App. 42 Stipulation 
7A, Rec. pp. 56-82) . 76.47 


Conclusion. 


The original debt was merged in the judgment. 

All over $7752.04 paid by plaintiff in excess of 6 % is 
usury. 

The 5% attorney’s commission should be returned. 
Respectfully submitted, 


ROSSA F. DOWNING, 
Attorney for Appellant. 
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APPENDIX TO APPELLANTS BRIEF. 

P 


Elizabeth Pascoe Cain, 

vs. 

Alice Coffroth Hutson and C. Mil- 
ton Hutson, et al . 


Civil Complaint No. 2699. 
Filed May 10, 1939. 


COMPLAINT. 


(Rec. 1-9.) 1. The plaintiff is a citizen of the United 
States, and a resident of the District of Columbia, and the 
defendants, Alice Coffroth Hutson and C. Milton Hutson 
are citizens of the United States and residents of the Dis¬ 
trict of Columbia, and this suit is brought for an accounting 
from them for moneys had and received, and for other relief. 
Carrie Zerfoss and Robert Pascoe are administrators of the 
Estate of Cecil B. Pascoe, deceased. The United States 
Fidelity and Guaranty Company, a corporation having an 
office and doing business in the city of Washington, District 
of Columbia, is surety on the bond of the above-named ad¬ 
ministrators in the Orphans’ Court of Somerset County, 
Pennsylvania, as will more fully appear hereinafter, and 
Joseph Levy was the attorney for the aforesaid administra¬ 
tors in Somerset County, Somerset, Pennsylvania. 

2. Cecil B. Pascoe was a citizen of the United States and 
a resident of Somerset County, Somerset, Pennsylvania, 
and departed this life on the 19th day of May, 1933, leaving 
as his only heir at law and next of kin his mother, Elizabeth 
Pascoe, who subsequently departed this life on the 24th day 
of August, 1938, leaving a last will and testament by which 
plaintiff was appointed Executrix of the Estate, and she has 
duly qualified as such by giving an undertaking in this 
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Court, Probate Division, conditioned for the faithful dis¬ 
charge of her trust. 

3. Plaintiff further states that on the 23rd day of June, 
1932, the said Cecil B. Pascoe executed a mortgage to se¬ 
cure the payment of $6800.00 to the defendants Alice Cof- 
froth Hutson and C. Milton Hutson, with interest at the 
rate of six per cent per annum, payable semi-annually from 
date, the principal debt being due and payable within one 
year from the date thereof. Said mortgage contained the 
following provision: 

“In addition thereto the mortgagor agrees to pay the 
mortgagees monthly the sum of $55.00, beginning one 
month from date hereof and extending to and including 
the month in which the principal debt is paid. It is 
understood that these monthly payments are not on 
account of interest or principal.” 

4. The real estate on which this mortgage was given as 
security is as follows: 

“Parcel No. 1. A parcel of ground beginning at a 

1 point of corner of lot of ground now” or late of Martha 
E. Dennison, thence along South Center Street North 
23' to a post; thence extending back along lot now T or 
late of C. C. Shaffer to lot of the late Charles H. Cof- 
froth, thence by same South 23' to a lot now or late of 
Martha E. Dennison, thence along said lot to a post on 
South Center Street, place of beginning, containing 
one-sixteenth of an acre, more or less, etc.” 

• • • • • 


5. In addition to the execution of the above-named mort¬ 
gage the defendants Hutson procured from the deceased 
Cecil B. Pascoe, simultaneously with the execution of the 
said mortgage, a certain bond whereby the said Cecil B. 
Pascoe was held and firmly bound unto Alice Coffroth Hut- 

i _ 

son and C. Milton Hutson in the sum of $6800.00 principal. 
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A copy of the aforesaid bond is annexed hereto and prayed 
may be read as a part of this complaint. 

6. Plaintiff further says that in September, 1933, the 
defendants Hutson obtained a judgment in the Court of 
Common Pleas, Somerset County, Pennsylvania, upon said 
bond for the sum of $7752.04, being Case No. 436, September 


Term, 1933. The amount of the said judgment was made up 
as follows: 

Debt .$6800.00 

3 monthly payments $55.00 . 165.00 


$6965.00 

Int. from June 23,1932, to June 23,1933, 

@6% . 417.90 


$7382.90 

.05 


$369.1450 

7382.90 


$7752.04 

7. Thereafter the said defendants Hutson caused to be 
issued out of the Court of Common Pleas, Somerset County, 
Pennsylvania, on the 7th day of August, 1933, a writ of 
attachment on the judgment aforesaid, and by virtue pre¬ 
sumably thereof, collected the entire income from the above 
named real estate, and as far as the plaintiff is advised is 
still collecting the same; but no part thereof has ever been 
turned over to C. B. Pascoe, Elizabeth Pascoe, or this plain¬ 
tiff, and the full amount of these collections is unknown to 
the plaintiff. The plaintiff further states that before the 
issuance of said attachment the defendants Hutson col¬ 
lected from Cecil B. Pascoe large sums of money, the 
amount of which is unknown to plaintiff, which was to be, 
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or should have been, applied to payment of this mortgage 
debt. Plaintiff has frequently requested and demanded that 
a complete accounting be made to her by the said defend¬ 
ants for moneys collected and disbursed by them out of the 
real estate of Cecil B. Pascoe, deceased. Plaintiff says that 
whether by virtue of said writ of attachment or not, as a 
matter of fact, the defendants Hutson have collected and 
secured the entire income from the real estate herein men¬ 
tioned for a long period of time, and that the same should 
have been applied to liquidation of the mortgage and judg¬ 
ment aforesaid, and all over and above the amount of said 
judgment with legal interest turned over to the plaintiff or 
Mrs. Pascoe. 

8. Plaintiff states that she is advised and believes, and 
upon such information and belief avers that the defendants 
Hutson are claiming the right to retain and have retained 
$55.00 a month in addition to interest at the rate of six per 
cent per annum, according to the condition of the mortgage 
as set out in Paragraph 3 of the Complaint, and an attor¬ 
ney’s fee of 5% upon all collections, out of the sums receiv¬ 
ed by them as above stated. Plaintiff has no means of ascer¬ 
taining the exact amount collected from the 23rd day of 
June, 1932, the date of the aforesaid mortgage and bond, up 
to the present time, except through an accounting in this 
Honorable Court. Plaintiff says the collection of these 
sums of money and retention thereof as payments on ac¬ 
count of the mortgage debt is without warrant of law, and 
the only payments to which the defendants Hutson are en¬ 
titled is the amount of the aforesaid judgment with interest 
at the rate of six per cent per annum, and they are liable to 
the plaintiff for all sums collected by them over and above 
the aforesaid judgment, costs, attorneys fees and legal 
interest. 


w 
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9. Wherefore the plaintiff claims that the said defend¬ 
ants should be required to account to her, and a decree en¬ 
tered against them for whatever amount may be found by 
this Court to be due and payable to her as Executrix of the 
Estate of Elizabeth Pascoe, deceased, since the 7th day of 
August, 1933, the date of the judgment and attachment 
above mentioned, and to this end this plaintiff does accord¬ 
ingly pray. 

10. Plaintiff states as another aspect of her complaint, 
the defendants Hutson are liable to her as executrix of 
Elizabeth Pascoe, deceased, for all moneys received by them 
or through their agents, over and above the principal sum 
of $6800.00 and interest at the rate of six per cent per 
annum, and that all collections of money received and/or 
retained by the said Hutsons over and above that amount is 
usury and prohibited according to the statute in such case 
made and provided by the legislature of the State of Penn¬ 
sylvania. (1858 P. L. 622, Sec. 2.) 

11. Wherefore the plaintiff prays that there should be 
an accounting from the said Hutsons of the illegal interest 
of compensation procured by them and an award granted as 
may be found by this Honorable Court. 

12. Plaintiff says that the said defendants Zerfoss and 
Pascoe, administrators of the estate of Cecil B. Pascoe, 
deceased, were appointed as such in the Orphans’ Court of 
Somerset County, Pennsylvania, on the 31st day of May, 
1935, and gave bond in the sum of $25,000.00 conditioned for 
the faithful discharge of their trust. The said defendants 
Zerfoss and Pascoe have never made an account to the 
Orphans’ Court of Somerset County, Pennsylvania as by 
law required to do after the expiration of six months from 
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the date of appointment, although they have been frequent¬ 
ly requested to do so, and this plaintiff avers that on or 
about the 13th day of June, 1938, one E. S. Porter, a judg¬ 
ment creditor of Cecil B. Pascoe, deceased, filed a petition 
in the Orphans’ Court of Somerset County, Pennsylvania, 
against the said administrators and their attorney, Joseph 
Levy, for an accounting, and payment of his judgment 
against the Estate. 

13. Plaintiff further states that she filed a petition in 
said Orphans’ Court, Somerset County, Pennsylvania, ask¬ 
ing leave to intervene in said action filed by E. S. Porter. 
Plaintiff was allowed to intervene, and process issued on 
her behalf against the aforesaid administrators and their 
attorney, Joseph Levy. 

14. This cause came on for hearing before Norman T. 
Boose, presiding Judge of the Orphans’ Court of Somer¬ 
set County, Pennsylvania, and it was testified by the ad¬ 
ministrators that they were unable to file an account, be¬ 
cause Joseph Levy, their former attorney, a member of the 
Bar, had full control of the assets of the Estate; that none 
of the assets ever came into their hands, and that their only 
connection with the disbursements of the funds, or the con¬ 
duct of the Estate, was signing or endorsing such checks 
as the said Joseph Levy directed them to sign. They have 
no books, vouchers, data, or other sources from which they 
could render an account. Thereupon the said Joseph Levy 
in open court refused to file an account, or to in any man¬ 
ner, way, or form assist the administrators in preparing an 
account. It is further shown that this plaintiff, through her 
attorney-in-fact, Leonard L. Tucker, under a power of at¬ 
torney given to him by Elizabeth Pascoe and ratified and 
confirmed by plaintiff, made many and frequent demands 


upon the aforesaid Joseph Levy to prepare an account for 
the administrators; nevertheless, on all occasions he refused 
to do so, although the said attorney-in-fact, a professional 
accountant, offered to prepare an account for him, if he 
would furnish the necessary data with vouchers, etc., for 
this purpose. But this the said Joseph Levy refused to do. 
Thereupon the said Norman T. Boose, holding Orphans’ 
Court in Somerset County, Pennsylvania, ruled that the 
said Joseph Levy should not and could not be required to 
render such an account or to assist the administrators in 
preparing one, although the said Estate had been unsettled 
ever since the appointment of the administrators, May 31, 
1935. 

15. Thereafter plaintiff, on the 10th day of April 1939, 
obtained a decree from the said Orphans’ Court of Somerset 
County, Pennsylvania, finding the defendants Pascoe and 
Zerfoss, administrators, in default to the sum of $18,325.78. 
A copy of this decree is annexed hereto and made a part 
of this complaint. 

16. Plaintiff now states that she has made further de¬ 
mand upon the said administrators for the said sum of $18,- 
325.78, but they have not paid the same nor furnished the 
plaintiff with an account of the administration of the Es¬ 
tate of Cecil B. Pascoe, deceased. Plaintiff further states 
that Presiding Judge Norman T. Boose refused to consider 
the petition of your plaintiff against either the administra¬ 
tors or the defendants Hutson, (and that the only remedy 
plaintiff had was by filing exceptions to the account of the 
administrators when and if one should be filed; so plain¬ 
tiff has no redress except in a Court of Equity.) 

17. Your plaintiff further states that it has made a de¬ 
mand upon the defendant United States Fidelity and Guar- 


8 


anty Company to pay the said sum of $18,325.78 into the 
Estate of Cecil B. Pascoe, deceased, but they have not as 
yet complied with this demand. 

18. Wherefore plaintiff prays that the said administra¬ 
tors and/or Joseph Levy be required to account to this 
court for their management, conduct and control of the 
Estate of C. B. Pascoe, deceased, and that upon their fail¬ 
ure to do so a decree be entered against the aforesaid ad¬ 
ministrators and the said United States Fidelity and Guar¬ 
anty Company for whatever balance may be found to be 
due from the estate of Cecil B. Pascoe, deceased, to the 
plaintiff, and that a decree also be had against Joseph Levy 
in favor of the aforesaid administrators if it should ap¬ 
pear that through his misconduct or defalcation or negli¬ 
gence they will have suffered financial loss. 

ELIZABETH PASCOE CAIN. 


STIPULATION (Rec. pp. 18,19). 

(Filed September 6, 1939.) 

It appears in the above-entitled cause, that the real estate 
in Somerset Borough, Pennsylvania, specifically described 
in Paragraph No. 4 of the complaint, is incumbered as of 
public record by a mortgage also specifically referred to 
in Paragraph No. 3 of the complaint, wherein the defend¬ 
ants Alice Coffroth Hutson and C. Milton Hutson are the 
mortgagees and one Cecil B. Pascoe, deceased, mortgagor. 
It also appears by the complaint that the plaintiff, Elizabeth 
Pascoe Cain, is the Executrix of the Estate of Elizabeth 
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Pascoe, deceased, the only heir at law and next of kin of 
the aforementioned Cecil B. Pascoe, who departed this life 
in Somerset, Pennsylvania on the 19th day of May, 1935, 
intestate. It further appears that a dispute exists as to 
whether or not the mortgage debt has been paid in full, and 
that a dispute exists as to whether or not a judgment upon 
a certain bond, specifically described in the complaint in 
Paragraphs Nos. 5, 6, and 7, given by the mortgagor to 
the mortgagees, has been paid in full, said bond having been 
given contemporaneously with the mortgage and as collat¬ 
eral security for the obligation described in the deed of 
mortgage. 

Now then, in order to remove the record lien of said mort¬ 
gage and judgment, it is this 2nd day of September, 1939. 

Covenanted, Agreed, and Stipulated, that the mort¬ 
gagees shall forthwith cause the release and satisfaction of 
said mortgage and said judgment upon the public records of 
Somerset Borough, Pennsylvania, and that Elizabeth Pas¬ 
coe Cain hereby promises and agrees, to pay to the mort¬ 
gagees the sum of $210.56 within 60 days from the date said 
mortgage and said judgment are released and satisfied. 

It is further covenanted, agreed and stipulated that the 
release of said mortgage and judgment by the mortgagees 
shall in no wise affect the issues involved in this case, and 
that a final judgment or decree herein may be rendered as 
if this stipulation had not been executed except to the 
extent that the Court may deem necessary to the effective¬ 
ness of its judgment, the purpose alone being to permit 
the plaintiff, and those who claim through her, to use the 
said real estate now as they may deem best, nor shall the 
payment of said $210.56 be deemed an admission by the 
plaintiff that the same was due mortgagees. 
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In Testimony Whereof, the said mortgagees and the 
plaintiff have hereunto set their hands and seals on the 
day and year hereinbefore mentioned. 

ALICE COFFROTH HUTSON, (seal) 

C. MILTON HUTSON. (seal) 

1 ELIZABETH PASCOE CAIN, (seal) 

Executrix of the Estate of Elizabeth 
Pascoe and in her personal capacity. 


RECEIPT (Rec. p. 20). 

Received of Elizabeth Pascoe Cain the sum of Two hun¬ 
dred and Ten Dollars and fifty-six cents (210.56), in ac¬ 
cordance with the terms of a stipulation between the plain¬ 
tiff and defendants, dated the 2nd day of September, 1939, 
and filed in this cause, relative to the discharge, satisfac¬ 
tion and release of a certain mortgage and judgment speci¬ 
fically described in the complaint. 

Dated this 7th day of December, 1939. 


JAMES J. HAYDEN, 
Attorney for Defendants. 
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AMENDED ANSWER OF ALICE COFFROTH HUT¬ 
SON, AND C. MILTON HUTSON, DEFENDANTS. 

(Rec. pp. 21-25.) 


Civil Complaint 
No. 2699. 


First Defense. 

The complaint shows a lack of jurisdiction over the sub¬ 
ject matter involved therein. 

Second Defense. 

The complaint shows a lack of proper venue. - 

Third Defense. 

The complaint fails to state a claim against these defend¬ 
ants upon which relief can be granted. 

Fourth Defense. 

1. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of Paragraph 1 of the complaint, except that they admit 
the allegations as to the citizenship and residence of de¬ 
fendants. 

2. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 


Cain, 

vs. 

Hutson. 
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of Paragraph 2 of the complaint, except that they admit the 
existence and death of Cecil B. Pascoe. 

3. Defendants admit the allegations of Paragraph 3 of 
the complaint insofar as the same are material to the issues 
of this case. 

4. Defendants admit the allegations of Paragraph 4 of 
the complaint, except that in line 5 of the third paragraph 
quoted in Paragraph 4, the word “the” should be “his”. 

5. Defendants admit the allegations of Paragraph 5 of 
the complaint insofar as the same may be material. 

6. Defendants admit the allegations of Paragraph 6 of 
the complaint insofar as the same may be material, except 
that defendants deny that the amount of the judgment was 
limited to the sum of $7,752.04, and state the fact to be that 
the total amount of the judgment was never ascertained, 
and further that defendants never pursued said judgment 
to satisfaction by execution thereon. 

7. Defendants admit that they caused a writ of attach¬ 
ment to be issued on said judgment, but these defendants 
deny that they ever received any money in satisfaction by 
virtue of said writ of attachment, and state the fact to be 
that all money collected by them from the said real estate 
covered by said bond and said mortgage was collected by 
agents of defendants under the terms of a written order 
from the said Cecil B. Pascoe, also known as C. B. Pascoe, 
to the tenants occupying said real estate; defendants deny 
all of the other allegations in Paragraph 7; defendants 
state further that they have actually furnished plaintiff 
with a complete accounting of all moneys received by them 
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on account of income from the property covered by said 
mortgage and said bond; defendants state further that a 
large part of the moneys received by them from the said 
real estate had to be used for the payment of taxes, repairs, 
improvements, salaries and wages for help in the manage¬ 
ment of said real estate, maintenance, services, commissions 
for collections, payment of judgments, and other purposes 
well known to plaintiff herein. 

8. Defendants admit they have retained the sum of 
$55.00 a month in accordance with the terms of said mort¬ 
gage and said bond, in addition to interest at the rate of 
6% per annum, and an attorney’s fee of 5 per cent upon all 
collections, but defendants deny all of the other allegations 
in said paragraph; defendants further state that the $55.00 
a month which the mortgage and bond provide shall be 
paid each month until the principal debt is paid, forms part 
of the actual consideration for the transfer of said real 
estate to the late Cecil B. Pascoe, also known as C. B. 
Pascoe, and that said provision was inserted in both mort¬ 
gage and bond because the purchaser was unable to make 
any cash payment whatever at the time of the transfer. 

9. Defendants deny that plaintiff should be accorded any 
relief whatsoever against these defendants as claimed in 
Paragraph 9 of the complaint. 

10. Defendants deny all of the allegations of Paragraph 
10 of the complaint, and state the fact to be that defendants 
owe plaintiff nothing whatever, and further that defend¬ 
ants violated no law of the state of Pennsylvania, including 
the law known as 1858 P. L. 622, Sec. 2. 

11. Defendants deny that plaintiff should have an ac¬ 
counting as claimed in Paragraph 11 of the complaint, and 
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state the fact to be that defendants have already furnished 
plaintiff with a complete accounting of all moneys received 
from the said real estate; defendants deny that any award 
should be granted plaintiff for any alleged illegal interest 
collected by defendants, and state the fact to be that de¬ 
fendants have collected no illegal interest whatever, but 
have collected only such sums of money as were due de¬ 
fendants. 

12. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of Paragraph 12 of the complaint. 

13. Defendants admit the allegations of Paragraph 13 
of the complaint insofar as the same may be material in 
this cause. 

14. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of Paragraph 14 of the complaint. 

15. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of Paragraph 15 of the complaint. 

16. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of Paragraph 16 of the complaint. 

17. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of Paragraph 17 of the complaint. 

18. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of Paragraph 18 of the complaint. 
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19. Answering further the exigencies of said complaint, 
these defendants say that Cecil B. Pascoe also known as 
C. B. Pascoe, was estopped from complaint that these de¬ 
fendants collected rents from the tenants on the premises 
covered by said mortgage and bond for the reason that said 
Pascoe by orders in writing addressed to said tenants on 
August 8, 1933, directed said tenants to pay said rents to 
the attorneys for these defendants; that upon the death of 
said Pascoe in May, 1935, plaintiff in this cause became one 
of the heirs at law of the said Pascoe and said plaintiff 
took no action with respect to the payment of said rents 
until this suit was filed on May 10, 1939, subsequent to the 
death of plaintiff’s mother, Elizabeth Pascoe in August 
1938; that plaintiff in this cause is estopped from receiv¬ 
ing relief in this court by reason of the estoppel of the said 
Cecil B. Pascoe, and also by reason of plaintiff’s own failure 
to seek relief promptly after the death of the said Cecil B. 
Pascoe, and also for her failure to seek relief promptly 
after the death of her mother, Elizabeth Pascoe. 

20. Answering further the exigencies of said complaint, 
these defendants say that under the law of Pennsylvania 
and more specifically under the provisions of Section 2 of 
Chapter 622 of the laws of 1858 of the State of Pennsyl¬ 
vania, a special statute of limitations pertaining to claims 
based upon usury has long since run, and plaintiff’s claim 
is, therefore, outlawed by said statute. 

21. Answering further the exigencies of said complaint, 
these defendants say that the acts complained of in said 
complaint did not accrue within three years of the filing of 
said complaint, and that under the law of the District of 
Columbia plaintiff’s claims against these defendants are 
barred by the statute of limitations. 


JAMES J. HAYDEN. 
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STIPULATIONS 2 TO 7 (Bee. pp. 27, 29). 

In order to facilitate the trial of the above-entitled cause, 
the respective parties hereto, through their attorneys of 
record, further stipulate as follows: 

Stipulation 2. 

On the 23rd day of June, 1932, a certain mortgage was 
made, executed and delivered by Cecil B. Pascoe, by the 
name of C. B. Pascoe, a resident of Somerset Borough, 
Somerset County, Pennsylvania, to Alice Coffroth Hutson 
and C. Milton Hutson, defendants herein, to secure certain 
obligations therein stated. Now then, it is hereby stipu¬ 
lated and agreed that the paper annexed hereto, and mark¬ 
ed “Stipulation 2A” is the original aforesaid mortgage, 
and subject to objection as to competency, may be admitted 
in evidence in this cause. It is further agreed that said 
mortgage was duly recorded among the public records of 
Somerset County, Pennsylvania, in accordance with law”. 
It is further agreed that said mortgage was released by the 
defendants in accordance with the terms of a stipulation 
filed in this cause on the 6th day of September, 1939. 

Stipulation 3. 

Accompanying said mortgage referred to in “Stipulation 
2”, and attached thereto, was a certain bond, of even date 
with said mortgage, and it is hereby stipulated and agreed 
that the document attached to these Stipulations, and mark¬ 
ed “Stipulation 3A” is an exact copy of the original bond, 
and may be admitted in evidence, subject to objection as to 
competency, and have the same effect as if the original 
were present without further proof, it being admitted that 
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the original of said bond was duly executed and delivered, 
and that the same was duly recorded among the public 
records of Somerset County, Pennsylvania, as required 
by the law of Pennsylvania. 

Stipulation 4. 

At the September Term, 1933, in the Court of Common 
Pleas of Somerset, Pennsylvania, the defendants herein 
obtained a judgment on said bond against Cecil B. Pascoe, 
and “Stipulation 4A” is a transcript of the entire docket 
record of the aforesaid judgment, and subject to objection 
as to competency may be admitted in evidence to have the 
same effect as if the original, or a duly certified copy there¬ 
of, was offered in evidence in this cause. It is further 
admitted that Cecil B. Pascoe departed this life at Somer¬ 
set, Pennsylvania, on the 19th day of May, 1935, and that 
Carrie Zerfoss and Robert Pascoe were appointed adminis¬ 
trators of his estate in the Orphan’s Court of Somerset 
County, Pennsylvania. 


Stipulation 5. 

It is further stipulated and agreed that “Stipulation 5A” 
is a correct transcript of the record in the Orphans’ Court 
of Somerset County, Pennsylvania, of transactions had 
therein and subject to objection as to competency may be 
admitted in evidence the same as the original or duly certi¬ 
fied copies thereof. 


Stipulation 6. 

It is further stipulated and agreed that “Stipulations 
6A, 6B, and 6C” are exact copies of communications signed 
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by Cecil B. Pascoe by the name C. B. Pascoe, to tenants of 
the real estate described in the mortgage and bond men¬ 
tioned in “Stipulations 2 and 3.” It is agreed that these 
communications were delivered to the said tenants of the 
said real estate described in the said mortgage and bond, 
and that subject to objections as to competency the same 
may be admitted in evidence in this cause. 

Stipulation 7. 

It is hereby stipulated and agreed that “Stipulation 7A” 
represents an account furnished by James 0. Courtney, 
attorney for the defendants, of the rents and profits re¬ 
ceived by him as such attorney from Cecil B. Pascoe and 
from the real estate of Cecil B. Pascoe from the 23rd day of 
June, 1932, to the 2nd day of September, 1939, and applied 
by him as therein stated. It is hereby stipulated and agreed 
that this statement of account is a correct report of the 
receipts and disbursements of James O. Courtney as the 
attorney for the defendants during the period from the 
23rd day of June, 1932 to the 2nd day of September, 1939, 
the last payment of $210.56, being received on the 19th day 
of December, 1939, in accordance with the terms of a cer¬ 
tain stipulation filed in this cause on the 6th day of Septem¬ 
ber, 1939, said account may be admitted in evidence, sub¬ 
ject to objection as to competency. 

R. F. DOWNING, 

Attorney for Plaintiff 



JAMES J. HAYDEN, 
Attorney for Defendants. 
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MORTGAGE (Rec. p. 30, 31). 

This Indenture Made the twenty-third day of June, 
in the year of our Lord one thousand nine hundred and 
thirty-two. 

Between C. B. Pascoe alias Cecil B. Pascoe of Somer¬ 
set Borough, Somerset County, Pennsylvania, Mortgagor, 
of the first part, and Alice Coffroth Hutson and C. Milton 
Hutson, of Washington, D. C., Mortgagees, of the second 
part. 

Whereas, the said C. B. Pascoe in and by his certain obli¬ 
gation, or writing obligatory, under his hand and seal, duly 
executed and bearing even date herewith, stand bound unto 
the said parties of the second part in the sum of sixty-eight 
hundred ($6800.00) dollars with interest at 6% per annum, 
payable semi-annually from date hereof, which principal 
debt of $6800 is due and payable by the mortgagor, his 
heirs, administrators and/or executors, to the mortgagees, 
their heirs, and/or assigns, within one year from the 
date hereof. 

In addition thereto, the mortgagor agrees to pay the 
mortgagees monthly the sum of fifty-five ($55.00) dollars, 
beginning one month from the date hereof, and extending 
to and including the month in which the principal debt is 
paid. It is understood that these monthly payments are 
not on account of interest or principal. 

It is understood and agreed that the mortgagor shall 
have the privilege and right to make payment to the mort¬ 
gagees of the entire amount due, or of parts thereof in 
multiples of five hundred ($500.00) dollars, at any time 
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previous to the expiration of the one year term of this 
mortgage; provided, that should the mortgagor pay the 
mortgagees the entire amount due and owing within three 
(3) months from the date hereof, that the amount of the 
principal debt shall be reduced to sixty-five hundred 
($6500.00) dollars. This is a purchase money mortgage, 
without any fraud or further delay, as in and by the said 
recited obligation and the condition thereof, relation to the 
same being had, may more fully and at large appear. 

Now This Indenture Witnesseth, that the said party 
of the first part, as well for and in consideration of the 
aforesaid debt or sum of sixty-eight hundred ($6800.00) 
dollars, and other sums of money, and for the better 
securing the payment thereof unto the said parties of the 
second part, their executors, administrators, and assigns, 
in discharge of the said obligation above recited, as for and 
in consideration of the further sum of one dollar in specie , 
well and truly paid to the said party of the first part by the 
said parties of the second part, at and before the ensealing 
and delivery hereof, the receipt of which one dollar is 
hereby acknowledged, has granted, bargained, sold, re¬ 
leased and confirmed and by these presents, does grant, 
bargain, sell, release, and confirm unto the said parties 
of the second part, their heirs and assigns. 

Here follows description of property. 

• • • • • 

Together with all and singular the buildings, improve¬ 
ments, woods, ways, rights, liberties, privileges, heredita¬ 
ments and appurtenances to the same belonging, or in any 
wise appertaining, and the reversion and reversions, re¬ 
mainder and remainders, rents, issues and profits thereof. 
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To Have and to Hold the said hereditaments and premises 
above granted, or intended so to be, with the appurtenances, 
unto the said parties of the second part, their heirs and 
assigns, forever. 

And it is further understood and agreed, that the said 
party of the first part will keep the building erected upon 
the said premises insured in some good and reliable in¬ 
corporated stock insurance company or companies to the 
amount of at least Five Thousand ($5000.00) Dollars, and 
the policy or policies shall be assigned to and held by the 
said parties of the second part as collateral security for 
the payment of moneys secured hereby; and, in case said 
party of the first part shall neglect to procure such insur¬ 
ance, the said parties of the second part may take out such 
policy or policies in their own name, and the premium 
or premiums paid therefore shall bear interest from the 
time of payment, and be added to and collected as part 
of the said principal sum and in the same manner. 

And it is further agreed and understood, that in case 
default be made at any time in the payment of principal 
or any one of said monthly payments or interest, or any 
part thereof, for ninety days after the same falls due as 
aforesaid, the whole of said debt and interest shall, at the 
option of the said parties of the second part, their execu¬ 
tors, administrators or assigns, thereupon become due and 
payable; and a writ of Scire Facias may be issued forth¬ 
with on this Mortgage, and prosecuted to judgment, execu¬ 
tion and sale, for the collection of the whole amount of the 
said debt and interest remaining unpaid, together wdth all 
fees, costs and expenses of such proceedings including 
attorney’s commission of five per cent. And all errors in 
said proceedings, together with all stay of or exemption 
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from execution, or extension of time of payment which 
may be given by any Act or Acts of Assembly now in 
force, or which may be enacted hereafter, are hereby for¬ 
ever waived and released. 

Provided Always, Nevertheless, that if the said C. B. 
Pascoe, his heirs, executors, administrators or assigns, 
do and shall well and truly pay, or cause to be paid unto 
th4 said parties of the second part, their executors, ad¬ 
ministrators or assigns, the aforesaid debt or sums of 
money due and payable on the days and times hereinbefore 
mentioned and appointed for the payment thereof, to¬ 
gether with lawful interest for the same, in like money, 
in the way and manner hereinbefore specified therefor, 
without any fraud or further delay, and without any deduc¬ 
tion, defalcation or abatement to be made, for or in re¬ 
spect of any taxes, charges or assessments whatsoever, 
that then, and from thenceforth, as well this present In¬ 
denture, and the estate hereby granted, as the said obliga¬ 
tion above recited, shall cease, determine and become abso¬ 
lutely null and void to all intents and purposes, anything 
hereinbefore contained to the contrary thereof in any wise 
notwithstanding. 

In Witness Whereof, the said party of the first part has 
hereunto set his hand and seal, the day and year first above 
written. 

(Sgd) C. B. PASCOE (seal) 

Sealed and Delivered 
In the Presence of 
James 0. Courtney 

I do hereby certify that the precise residence of the 
within named C. B. Pascoe is Somerset Borough, Pa. June 
23, 1932. 

(Sgd) James 0. Courtney, 

Attorney for Mortgagor. 
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(Rec. 34-35) 

Know All Men by These Presents 

That C. B. Pascoe, alias Cecil B. Pascoe, of Somerset 
Borough, Somerset County, Pennsylvania, is held and 
firmly bound unto Alice Coffroth Hutson and C. Milton Hut¬ 
son, of Washington, D. C., in the sum of sixty-eight hun¬ 
dred ($6800.00) Dollars, principal, and monthly pay¬ 
ments, as more fully set forth hereinafter, all lawful 
money of the United States of America, to be paid to the 
said obligees, their certain attorney, executors, administra¬ 
tors or assigns, to which payment well and truly to be 
made, he does bind his heirs, executors, and administrators, 
and every of them firmly by these presents. Sealed with 
his seal. 

Dated the 23rd day of June, in the year of our Lord, one 
thousand nine hundred thirty-two. 
seal 

The Condition of This Obligation is Such, that if the 
said obligor, his heirs, executors or administrators, or any 
of them, shall and do well and truly pay, or cause to be 
paid unto the said obligees, their certain attorney, execu¬ 
tors, administrators or assigns, the sum of sixty-eight hun¬ 
dred ($6800.00) Dollars, with interest at six (6%) per 
annum, payable semi-annually from date hereof, which 
principal debt of sixty-eight hundred ($6800.00) Dollars 
is due and payable by the obligor, his heirs, administrators 
and/or executors, to the obligees, their heirs and/or as¬ 
signs, within one year from the date hereof. 
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In addition thereto, the obligor agrees to pay the obli¬ 
gees monthly, the sum of fifty-five ($55.00) Dollars, begin¬ 
ning one month from the date hereof, and extending to and 
including the month in which the principal debt is paid. 
It is understood that these monthly payments are not on 
account of interest or principal. 

It is understood and agreed that the obligor shall have 
the privilege and right to make payment to the obligees of 
the entire amount due, or of parts thereof in multiples 
of five hundred ($500.00) dollars, at any time previous 
to the expiration of the one year term of the mortgage; 
provided, that should the obligor pay the obligees the 
entire amount due and owing within three (3) months from 
the date hereof, that then the amount of the principal debt 
shall be reduced to sixty-five hundred ($6500.00) dollars, 
without any fraud or further delay; and also, from time to 
time, and at all times until payment of the said principal 
sum be paid, as aforesaid, keep the building mentioned in 
the said mortgage insured for the benefit of the obligees 
in some good and reliable stock insurance company or 
companies to the amount of at least five thousand ($5000.00) 
dollars, and take out no insurance on said building not 
marked for benefit of obligees, then the above obligation 
to be void, or else to be and remain in full force and virtue. 
And the further condition of this obligation is such, that 
if at any time default shall be made in the payment of the 
monthly payments, principal debt, and/or interest, as 
aforesaid, for the space of ninety days after any payment 
therefore shall fall due, or if a breach of any other of 
the foregoing conditions be made by the said obligor, his 
heirs, executors, administrators or assigns, then and in 
such case the said principal sum shall, at the option of the 
said obligees, their executors, administrators or assigns. 
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become due, and the payment of the same, with the inter¬ 
est and costs of insurance due thereon, as aforesaid, to¬ 
gether with an attorney’s commission of five (5%) per 
cent on the said principal sum, and unpaid monthly pay¬ 
ments, besides costs of suit, may be enforced and recovered 
at once. Anything herein contained to the contrary there¬ 
of in anywise notwithstanding. And further, he does here¬ 
by empower any attorney of any court of record of the 
Commonwealth of Pennsylvania to appear for him, and 
with or without a declaration filed in his name, to confess 

a judgment or judgments in favor of the above-mentioned 

• 

obligees, their executors and administrators, and against 
him, for the said sum of sixty-eight hundred ($6800.00) 
dollars, the unpaid monthly payments, and interest, with 
cost of suit, with a full release of all errors, and without 
stay of execution after any default as aforesaid. And he 
also waives the right of inquisition upon any real estate 
which may be levied upon to collect the said sum, and he 
does hereby voluntarily condemn the same, and authorizes 
the Prothonotary to enter upon the Fieri Facias his said 
voluntary condemnation; and he further agrees that said 
real estate may be sold upon a Fieri Facias. And the said 
obligor does hereby waive and release to the said obligees, 
their executors, administrators and assigns, the benefit and 
advantage of all laws now in force or that may be passed, 
exempting property, either real or personal or both, from 
levy and sale under any execution that may be issued for 
the collection of the said judgment. 

This bond accompanies a mortgage of even date. 

C. B. PASCOE (seal) 

Signed sealed and delivered 
in the presence of 
Jas. 0. Courtney 
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STIPULATION NO. 4A (Rec. pp. 36-38). 

(Filed: Nov. 29,1940.) 

IN THE COURT OF COMMON PLEAS 
of Somerset County, Pennsylvania. 


Kooser 

Courtney 


Alice Cofforth Hutson 
and C. Milton Hut¬ 
son, No.-3044 Rodman 
Street, Washington, D. 

c., 


vs. 

C. B. Pascoe, alias Cecil 
B. Pascoe. 


No. 436 Sept. Term 
1933, C. D. 


Debt . $7,382.90 

Attys. Commission. 369.14 


$7,752.04 

Int. from June 23, 1933, 

Due 

Attys. K. & C. $3.00 

Rec’d Aug. 7, 1933, Walter E. McNutt, Pro. Pro. 


McNutt (K. & C.) . $1.50 

Rec’d Sept. 26, 1939, Pro. Mock (Deft.). 2.00 

Amos I. Mock, Pro. Mock (Deft.).55 


D. S. B. $7752.04, August 7, 1933, Kooser & Courtney 
Esqs. appear for C. B. Pascoe, alias Cecil B. Pascoe, deft, 
and confesses judgment against him and in favor of Alice 
Coffroth Hutson and C. Milton Hutson, Plffs. for $7382/90 
debt and Attys. commission of $369/10 in all $7752.04, with 
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interest from June 23, 1933 and costs of suit, release of er¬ 
rors, and waiver of inquisition, extension, exemption and 
stay laws. Aug. 7, 1933, bond, etc, filed and judgment en¬ 
tered. Judgment Docket volume P page 52. 


WALTER E. McNUTT, Pro. 


7 Aug. 1933, Att. ex. to No. 437 Sept. Term 1933, C. D. 

(The following are the docket entries to No. 437 Sept. 
(Rec. p. 36.) 

(Rec. p. 37) 

IN THE COURT OF COMMON PLEAS 
of Somerset County, Penn. 


Kooser 

Courtney 


Uhl & Ealy 
for 

American 

Stores 

Corporation 


Alice Coffboth Hutson 
and C. Milton Hutson, 
No. 3044 Rodman Street, 
Washington, D. C., 
vs. 

C. B. Pascoe, alias Cecil B. 
Pascoe, deft, and Amer¬ 
ican Stores Corpora¬ 
tion, Penn. Furniture 
Co. and John I. Hold- 
erbaum, garnishee. 


No. 437 Sept. 
Term, 1933. 


(Rec. p. 36.) 

Rec’d Aug. 7, 1933, Walter E. McNutt, Pro. Pro. 


McNutt (K. & C.) . $2.50 

Paid 8/7/33 Shff. Saylor (K. & C.). 7.70 


Attachment execution sur judgment No. 436 Sept. Term, 
1933, C. D. issued Aug. 7, 1933, with directions to the sher- 
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iff to attach all and singular the goods and chattels, rights, 
moneys, and credits, belonging to the defendant in whose¬ 
soever hands the same may be and especially in the hands 
of the American Stores Corporation of No. 424 North 19th 
Street, Phila., Pa., Penn. Furniture Co. of 125 N. Center 
Street, Somerset, Pa., and John 0. Holderbaum of South 
Center Ave., Somerset, Pa. and to summon them as garni¬ 
shees. 

Ret. Sec. Monday Sept 1933. (Rec. p. 36.) 

24 Aug. 1933, sheriff returns writ stating, under oath, 
that he served the same on the defendant on Aug. 8, 1933, 
and on the garnishees named on Aug. 7, 1933. 

(Here follows entries to No. 436 Sept. Term, 1933:) (Rec. 
p. 36.) 

5 Aug. 1938, Set. fa. to No. 290 Sept. Term, 1938, C. D. 

(Here follows entries to No. 290 Sept. Term, 1938. (Rec. 
p. 37.) 


(Rec. p. 36) 
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IN THE COURT OF COMMON PLEAS 
of Somerset County, Pennsylvania. 


Kooser 

Courtney 


Alice Coffroth Hutson, 
C. Milton Hutson, 
vs. 

Cecil B. Pascoe Estate, 
Carrie H. Zerfoss and 
Robert Pascoe, adminis¬ 
trators of said estate. 


No. 290 Sept. 
Term, 1938. 


(Rec. p. 37.) 

(Rec. p. 38.) 

Attys. K. & 0. $3.00 

Rec’d. Aug. 5, 1938, Amos I. Mock, Pro. Pro. Mock 

(Plff.) . $2.25 

5 Aug. 1938, scire facias sur judgment to No. 436 Sept. 
Term, 1933, C. D. issued to revive and continue the lien 
of the above judgment. 

Returnable 2nd Monday of September, 1938. 

7 Sept. 1938, Carrie Zerfoss, Administratrix, and John 
A. Berkey, Attorney for administrators of the estate of 
Cecil B. Pascoe, per paper filed, accepts service of the with¬ 
in writ of scire facias to have the same force and effect as if 
served personally upon them by the sheriff of Somerset 
County. 

(Here follows the entries to the original judgment No. 436 
September, Term, 1933, as follows:) 
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24 April 1939, petition to open judgment presented and 
filed with order of the Court as follows: 

“April 24, 1939, rule awarded to show cause return- 
i able 3rd Monday of May, 1939 (No. 39, August List, 
1939). 

BY THE COURT, 

NORMAN T. BOOSE, 

P. J.” 


(Here follow the entries on the Argument List docket:) 
(Rec. p. 37.) 

IN THE COURT OF COMMON PLEAS 
Rec. p. 37 

of Somerset, Pennsylvania. 


Alice Coffroth Hutson and C. Mil- 
ton Hutson, 
vs. 

C. B. Pascoe, alias Cecil B. Pascoe. 


No. 436 Sept. Term, 
1933 C. D. 


April 24, 1939, petition to open judgment presented and 
filed and rule awarded, return 3rd Monday of May, 1939. 

Case Concluded. (Rec. p. 37.) 

(Now follow the remaining docket entries to No. 436 Sep¬ 
tember, term, 1933:) 

(Rec. p. 38.) 

May 1, 1939, Messrs. Kooser and Courtney, Esqrs. per 
papers filed accepts service to rule for the plaintiff. 
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September 15, 1939, for value received and the debt in¬ 
terest their costs of the within judgment and said judgment, 
hereby satisfied and the Pro. hereby directed and authorized 
to Mark record accordingly. 

JAS. 0. COURTNEY, 

Atty. for Plff. 

(Note: The above judgment remains unsatisfied upon the 
indices in the Prothonotary’s office of Somerset County.) 
(Rec. p. 38.) 

We, James 0. Courtney and C. L. Shaver Esqs., do here¬ 
by certify that we have compared the foregoing with the 
original entries in the Prothonotary’s office in the Contin¬ 
uance Dockets and the Argument List Docket of Court of 
Common Pleas of Somerset County, Pennsylvania, and the 
foregoing is a true and correct record of the entries as con¬ 
tained therein. 

In Witness Whereof, we have hereunto set our hands 
this 26th day of September, 1940. (Rec. p. 38.) 


JAMES 0. COURTNEY, 
C. L. SHAVER. 
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STIPULATION NO. 5A. 
(Rec. p. 39.) 

IN THE ORPHANS’ COURT 

OF SOMEESET COUNTY, PENNSYLVANIA. 


C. A. 2699. 

In re: Estate of C. B. Pascoe alias 
Cecil B. Pascoe, late of Somerset ^ No. 100 
Borough, Somerset [ 1935. 

County, Penn., Deceased. 


Filed: Nov. 29, 1940. 

First and final account of Carrie G. Zerfoss and Robert 
Pascoe, Administrators of the Estate of C. B. Pascoe, 
alias Cecil B. Pascoe, late of Somerset Borough, Somer¬ 
set County, Pennsylvania, deceased. 

• • • • • 

(Rec. pp. 39-42.) 


(Rec. p. 43.) 

IN THE ORPHANS’ COURT 
of Somerset County, Pennsylvania. 


In re Estate of C. B. Pascoe, ) 
Deceased. J 


No. 100, 1935. 


By agreement of counsel representing all parties in in¬ 
terest, this estate has been submitted to the Court of audit 
and distribution of the balance of the funds in the hands 
of the administrator d. b. n. to and among the parties legal- 
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ly entitled thereto. From the evidence, stipulations of 
counsel, and the records, we find the following 

FACTS: 

1. C. B. Pascoe, late of the Borough of Somerset, Coun¬ 
ty of Somerset and State of Pennsylvania, died May 19, 
1935, intestate, unmarried and without issue, leaving Eliza¬ 
beth Pascoe, his mother, as his sole heir. 

2. On May 31, 1935, letters of administration upon his 
estate were granted by the Register of Wills of the County 
aforesaid, to Robert Pascoe and Carrie S. Zerfoss, after a 
renunciation by the mother and sisters of their right to let¬ 
ters of administration. 

3. Said administrators, on June 14, 1935, filed an in¬ 
ventory and appraisement list of the personal estate of 
said decedent, amounting to $18,325.78, exclusive of the 
appraised value of the decedent’s real estate improperly 
included therein. 

4. On October 17,1935, the appraiser appointed to make 
the appraisement of said estate for transfer inheritance 
tax purposes, filed his appraisement in the office of the Reg¬ 
ister of Wills, appraising the decedent’s personal estate 
at $15,025.78, and his real estate at $25,000.00. No appeal 
was taken from said appraisement. 

(Rec. p. 44) 

5. On November 14,1938, Elizabeth Pascoe Cain, Ex¬ 
ecutrix of the Estate of Elizabeth Pascoe, deceased, pre¬ 
sented a petition (Rec. p. 43) for leave to intervene in cer- 
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tain proceedings then pending against the administrators 
of the estate of the above-named decedent. 

6. On May 8, 1939, the said administrators filed a first 
and partial account, to which Elizabeth Pascoe Cain, ex¬ 
ecutrix of the Estate of Elizabeth Pascoe, deceased, on Sep¬ 
tember 6, 1939, filed numerous exceptions. (Rec. p. 44.) 

7. On September 25, 1939, the said administrators pre¬ 
sented a petition for leave to sell the real estate of said 
decedent for the payment of his debts, whereupon an order 
of sale was granted, returnable the Second Monday of 
December, 1939. (Rec. p. 44.) 

8. On October 11,1939, during the hearing of testimony 
in support of the aforesaid exceptions to the first and par¬ 
tial account of the said administrators, the following set¬ 
tlement and agreement was reached between the said ac¬ 
countants and the exceptant, assented to by the United 
States Fidelity and Guaranty Co., the surety upon the ad¬ 
ministrator^ bond: (Rec. p. 44.) 

‘‘Now October 11, 1939, it is agreed between all par¬ 
ties concerned that the court shall state an account of 

i the receipts and disbursements by the administrators 
as of this date; supplementary data, if necessary, to 
be filed with the court within ten days. (Rec. p. 44.) 

2. The administrators shall resign as of this date, 
and the County Trust Company shall be appointed ad¬ 
ministrator d. b. n. (Rec. p. 44.) 

3. The administrators and their bondsman shall be 
released from all further liability in the estate; the fees 
received by them to this date to be retained, including 
the amount received by Carrie Zerfoss as rental from 
the Penn Furniture Store. The administrators shall 
make no further or additional charges for compensa¬ 
tion whatsoever. The judgment of Carrie Zerfoss 
shall be paid as of the sum of $700.00. (Rec. p. 44.) 
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4. The substituted administrator may proceed with 
the sale of the real estate as now advertised, subject 
to such continuances, if necessary, as may be legally 
made. The counsel for the administrators, J. A. Ber- 
key, shall continue to act as counsel in the estate for 
the substituted administrator. (Rec. p. 44.) 

5. All other proceedings now pending in the Or¬ 
phans ’ Court in connection with this matter shall be 
discontinued as well as any proceedings in connection 
with the judgment of Carrie Zerfoss vs. the adminis¬ 
trators of the estate shall be withdrawn.’’ (Rec. p. 44.) 

(Rec. p. 45.) 

9. In pursuance thereof, the said administrators re¬ 
signed, their bond was cancelled; and letters of administra¬ 
tion d. b. n. were issued to The County Trust Company. 
(Rec. p. 45.) 

10. December 11, 1939, the said Administrator d. b. n. 
made return to the aforesaid order of sale, setting forth 
that the decedent’s real estate was sold for the sum of 
$9,300.00, which said sale was confirmed on December 11, 
1939. 

11. December 29, 1939, the said administrator d. b. n. 
filed its first and final account, showing a balance in its 
hands for distribution amounting to $8237.50, to which no 
exceptions have been filed. (Rec. p. 45.) 

12. On January 25,1940, counsel for all parties in inter¬ 
est, stipulated and agreed that the first and partial ac¬ 
count of Robert Pascoe and Carrie Zerfoss, if correctly 
stated, would show a balance in their hands of $102.70, and 
that said account, so stated, shall be confirmed nimc pro 
tunc as of the thirteenth day of September, 1939; that there 



shall be substituted for the item of $432.00 on the Credit 
side of the account of the County Trust Company, the sum 
of $378.00 as the balance due the United States Fidelity 
and Guaranty Company; that the said County Trust Com¬ 
pany is entitled to two additional credits, viz: Somerset 
Water Works for $12.79; and Jacob Yoder, janitor serv¬ 
ice $7.50; that there shall be allowed an item of $200.00 
for a suitable marker for decedent’s grave; the sum of 
$700.00 to Carrie S. Zerfoss, a judgment creditor; the sum 
of $1510.50 to the judgment of E. S. Porter; the sum of 
$174.80 to the judgment of the Bell Telephone Company; 
and that the Court shall hear and determine without the 
aid of an auditor, the following claims: Jacob Yoder, for 
additional services as janitor; the claim of E. H. Walker, 
architect; the claim of the Commonwealth of Pennsyl¬ 
vania for transfer inheritance tax; and any other claims 
which may be presented. (Rec. p. 45.) 

(Rec. p. 46.) 

1 13. On Monday, February 19, 1940, the Court heard 
evidence for the purpose of making distribution of the 
balance of the funds in the hands of the administrator 
d. b. n., when the following claims were presented: Jacob 
Yoder, janitor services, $360.00; E. H. Walker, services 
as architect, $869.00; claim of the Commonwealth of Penn¬ 
sylvania for collateral inheritance tax purposes. (Rec. p. 
46 .) 


DISCUSSION: 
(Rec. pp. 46-48.) 


The foregoing facts will require very little discussion 
before making the distribution of the fund. It has been 
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stipulated and agreed that the first and partial account of 
the resigned administrators, if correctly and properly 
stated, would have shown a balance of $102.70 in their 
hands. This stipulation obviates the necessity of passing 
upon the exceptions to said account, or re-stating the 
same. Said amount has been turned over to The County 
Trust Company, administrator d. b. n., and is included 
as a debit item in its account. The balance in the hands 
of said accountant, as shown by its first and final account, 
is $8,237.50. It has also been agreed that the credit item 
in said account of $432.00, paid to Chas. I. Knepper, 
premium on bond of the United States Fidelity & Guaranty 
Co., shall be reduced to $378.00; and that the amount of said 
reduction shall be added to the balance in the hands of said 
accountant for distribution. It is also agreed that the said 
accountant shall be entitled to the following additional 
credit items: Somerset Water Works, waiter service, 
$12.79; and Jacob Yoder, janitor service, $7.50. It has also 
been agreed that the following claims shall be allowed: 
$200.00 for a suitable marker for decedent’s grave, to be 
expended under the supervision of Exceptant’s counsel; 
$700.00 to Carrie S. Zerfoss in full settlement of her claim; 
$1510.50 to the judgment of E. S. Porter; and the sum of 
$174.80 to the judgment of the Bell Telephone Company. 
The following claims were presented for allowance: Jacob 

(Rec. p. 47.) 

Yoder, $315.00 for janitor services; E. H. Walker, archi¬ 
tect, $969.00; Commonwealth of Pennsylvania for transfer 
inheritance taxes. 

By agreement of counsel for all parties, the claim of 
Jacob Yoder was allowed in the sum of $100.00. Objections 
to the presentation and allowance of the claim of E. H. 
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Walker were sustained. This claim is the balance for 
architectural services performed prior to May 26, 1928. 
There is attached thereto a waiver of the Statute of Limita¬ 
tions purported to be signed by the decedent debtor, C. B. 
Pascoe. Unfortunately, the claimant did not preserve the 
lien of said indebtedness against the debtor’s real estate 
in the manner prescribed by law. The fund for distribu¬ 
tion having been realized from the sale of decedent’s real 
estate, and the claimant having no lien against the same, 
he is not entitled to participate in the distribution of said 
fund. The claim must, therefore, be disallowed. 

The claim of the Commonwealth of Pennsylvania is for 
transfer inheritance tax. For this purpose, the decedent’s 
personal property was appraised at $15,025.78, and his real 
estate was appraised at $25,000.00 at the rate of ten per 
cent. Manifestly, the appraisement of the decedent’s real 
estate was grossly excessive, as shown by the fact that it 
has since been sold at public sale to the highest and best 
bidder for only $9,300.00. However, no appeal having been 
taken from said appraisement, it is final and conclusive 
as to the amount of the appraisement. It is conclusive only 
as to the value of the appraised property, but not as to 
taxability. It is clear that the decedent’s estate, which 
vested in his mother, is taxable at the rate of two per 
centum and not ten per centum. The appraisement is not 
conclusive as to taxability at the rate of ten per centum. 
The total appraised value of decedent’s estate for transfer 
inheritance tax purposes is $40,025.78, which is subject to 
the following allowable deductions: Debts of decedent, costs 

(Rec. p. 48) 

of administration, funeral expenses and grave marker, 
amounting in all to $21,111.49, leaving the clear value of 
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the estate for the assessment of a two per centum transfer 
inheritance tax at $18,914.29; and the amount of the tax 
payable is $378.28. It is impossible to ascertain the 
amount of the above deductions with absolute accuracy, 
owing to the blending of items of indebtedness and income 
in the accounts. In any event, the Commonwealth will re¬ 
ceive an amount of tax, based on the ascertained clear 
value of the estate, rather than the amount of the estate 
actually passing to the estate of the decedent’s mother, 
far in excess of what should actually have been paid. This 
gross discrepancy is due to the failure to appeal from the 
appraisement of the decedent’s estate for transfer inheri¬ 
tance tax purposes. This estate should not be further 
penalized by the payment of interest on the tax one year 
after decedent’s death, because of claims made upon the 
estate, litigation and other unavoidable causes of delay 
in the ascertainment and payment of said tax. According¬ 
ly, we now make the following (Rec. p. 48) 

DISTRIBUTION: 

(Rec. p. 48.) 

Balance in the hands of the administrator d. b. n. 


as shown by its first and final account,.$8,237.50 

Add thereto amount of reduction in the premium 
of accountant’s bond. 54.00 


$8,291.50 

Deduct additional credits to which ac¬ 
countant is entitled as follows: 

Somerset Water Works, water rent_$ 12.79 

Jacob Yoder, janitor services. 7.50 20.29 


$8,271.21 
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Deduct items allowed by agreement, as 
follows: 

Elizabeth Pascoe’s Executrix, cost of 
erecting suitable marker at decedent’s 


grave .$ 200.00 

Carrie Zerfoss, judgment creditor. 700.00 

E. S. Porter, judgment creditor.. 1510.50 


Bell Telephone Co. judgment creditor... 174.80 $2,585.30 

5,685.91 

Claims allowed as follows: 

Jacob Yoder, janitor services.$ 100.00 

Commonwealth of Pennsylvania transfer 
inheritance tax (2%) . 378.28 478.28 

$5,207.63 

Elmer Shipley, Registered, filing and recording 
this report (estimated) . 5.00 

$5,202.63 

Amount of balance distributed to Elizabeth Pascoe 
Cain Executrix of the Estate of Elizabeth Pas¬ 
coe, deceased .$5,202.63 

Which exhausts the fund. 

By the Coubt, 

' Norman T. Boose, 

P.J. 

(Rec. p. 49) 

The clerk shall give notice to counsel of record repre¬ 
senting all parties in interest of the filing of the foregoing 
audit and distribution; and unless exceptions thereto are 
filed within ten (10) days thereafter the same shall be 
confirmed absolutely. (Rec. p. 49.) 

(Rec. p. 50.) 
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IN THE ORPHANS’ COURT 
of Somerset County, Pennsylvania. 

In re Estate of C. B. Pascoe, 

Deceased. ’ j No. 100,1935. 

(Rec. p. 50.) 

Now, January 25, 1940, after consultation and discus¬ 
sion of various matters pertaining in said estate, it is 
understood by counsel representing the sole heir of C. B. 
Pascoe, deceased, counsel representing the U. S. Fidelity 
and Guaranty Company, surety, and Hon. J. A. Berkey, 
representing the County Trust Company, the present ac¬ 
countant and administrator, and as attorney for certain 
claimants, as follows: 

1. That the court may substitute the data and memo¬ 
randa as prepared by counsel for the U. S. Fidelity and 
Guaranty Company, in lieu of the account filed by Carrie 
G. Zerfoss and Robert Pascoe; and it is agreed that that 
account shows a balance of $102.70; and that the same shall 
be confirmed nunc pro tunc as of the first term succeeding 
the term of court following the filing of the account. 

2. That there shall be substituted for the item of $432.00 
in the credit side of the account of the County Trust Com¬ 
pany the sum of $378.00 as the balance of premium due 
the U. S. Fidelity and Guaranty Company. 

3. That the accountant, the County Trust Company, is 
entitled to two additional credit items, to-wit: Somerset 
Water Works for water service to December 15, 1939, 
$12.79; Jacob Yoder janitor services to said date $7.50. 
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4. That there shall be allowed an item of $200.00 for a 
suitable marker for the grave of Cecil B. Pascoe; the sum 
of $700.00 to Carrie G. Zerfoss in full of her claim; the sum 
of $1510.50 to the judgment of E. S. Porter; the sum of 
$174.80 to the judgment of the Bell Telephone Company. 

(Rec. p. 51) 

5. That the court, upon confirmation of the second and 
partial account, with the corrections hereinbefore noted, 
shall hear and determine, without the aid of an auditor, the 
following claims presented to the present administrator: 

(a) The claim of Jacob Yoder for additional services 
as janitor. 

(b) The claim of E. H. Walker, architect. 

j(c) The claim of the Commonwealth of Pennsylvania 
for transfer inheritance tax; and any other claims which 
may be presented prior to the hearing hereinafter fixed. 

It is further agreed that the court will sit to hear and pass 
upon the above matters on the 19th day of February 1940. 
(Rec. p. 51.) 

SHAVER & HECKMAN, 

JOHN A. BERKEY, 

Attorney for County Trust Co. 

CHAS. H. EALY, 

Attorney for TJ. 8. F & G. Co. 
(so far as said company is affected) 

(Rec. p. 51.) 
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We hereby certify that the foregoing are true and correct 
copies of the papers represented thereby, to-wit: The 
First and Final Account of Carrie G. Zerfoss and Robert 
Pascoe, Administrators of the estate of Cecil B. Pascoe, 
deceased; the opinion, decree and distribution by the court 
in auditing the account and making distribution of the 
funds in the hands of The County Trust Company, sub¬ 
stituted Administrator d. b. n. c. t. a; and the agreement 
and stipulation entered into by counsel for Elizabeth Pas¬ 
coe Cain, Executrix, John A. Berkey, attorney for the 
accountants, and Charles H. Ealy representing the United 
States Fidelity and Guaranty Co., surety on the bond of 
the accountants. 

And we do further certify that the said account and 
distribution by the court have been confirmed absolutely 
and thereby the duties of The County Trust Company 
completed, there being no record of a discharge of The 
County Trust Company as there is apparently no necessity 
for that after an accounting by the Court and the time 
for an appeal therefrom having elapsed. 

In Witness Whereof, we have hereunto set our hands 
at Somerset, Pa. this 8th day of October, 1940. 

ERNEST 0. KOOSER, 

JAMES 0. COURTNEY, 

Attorneys for Alice Coffroth Hutson 
and C. Milton Hutson. 

SHAVER AND HECKMAN, 
Attorneys for Elizabeth Pascoe Cain, 
Executrix . 


(Rec. p. 52.) 
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STIPULATIONS 6A, 6B, AND 6C. 

(Rec. pp. 53-55.) 

Somerset, Pennsylvania, 
i August 8, 1933. 

Mr. Paul Cupp, 

American Stores, Co., 

249 Maple Ave., 

Johnstown, Pennsylvania. 

Re: C. B. Pascoe property, 

Somerset, Pennsylvania. 

Dear Sir: 

The rentals due me from the American Stores Company 
on account of their tenancy of my property on South Center 
Avenue, Somerset, Pennsylvania., have been attached by 
Alice C. Hutson, who holds first mortgage against me on 
this property. The mortgage is in default. 

It is agreeable to me, and I authorize you to make pay¬ 
ment of the said rentals due me, until further notice, to 
Kooser & Courtney, attorneys for Alice C. Hutson. 

If there are any questions in regard to this matter, I 
will be pleased to hear from you. 

Yours very truly, 


C. B. PASCOE 

A similar letter was sent same day to other tenants, 
John I. Holderbaum and Penn Furniture Company. 


46 


IN LIEU OF STIPULATION 7A. 
STATEMENT OF MONEYS RECEIVED FROM C. B. 
PASCOE ON ACCOUNT HIS MORTGAGE TO 
ALICE C. HUTSON AND C. MILTON HUT¬ 
SON FROM AUGUST 18, 1933, TO 
MARCH 23, 1935. 


(Stipulation 7A Rec. pp. 56-82.) 

Total Receipts .$4,092.07 

Expenses of Operation of Building .. $1,234.04 

Payments Applied to Mortgage Ac¬ 
count . 2,858.03 


Totals .$4,092.07 $4,092.07 


Principal mortgage debt due February 23, 1935 as per 
accounting with C. B. Pascoe $6,162.77 with interest from 
said date. (Includes rentals and disbursements to March 
6, 1935.) Mortgage carried monthly rental $55.00. 

Total Receipts March 6, 1935 to No¬ 
vember 21, 1938 .$11,385.03 

Expenses of Operation of Build¬ 
ing . $ 1,993.62 

Total Payments Applied to Mort¬ 
gage Account 

March 6, 1935 to November 

21, 1938 . 9,314.94 

•On Hand. 76.47 


Totals 


$11,385.03 $11,385.03 
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Recapitulation ; 

Payments applied to Mortgage Ac¬ 
count August 18, 1933, to March 

23, 1935 .$ 2,858.03 

Payments Applied to Mortgage Ac¬ 
count March 6, 1935 to November 

21, 1938 . 9,314.94 

Cash on hand January 14, 1939 
which is proper credit on the 
mortgage . 76.47 


Total Payments and on Hand. .$12,249.44 

•Note: There is now, January 14, 1939, $76.47 in hands of 
Kooser and Courtney, attorneys for Alice C. and 
C. Milton Hutson, that is a proper credit on the 
mortgage. 


(Rec. p. 83.) 

Civil Action No. 2699 
Filed Feb. 24, 1941. 

I think that it is clear that any right of action in this 
case is in the administrator of the estate of C. B. Pascoe, 
deed, and not in one of the distributees—see Cunningham 
vs. Rogers 257 U. S. 466. The plaintiff offers to substitute 
the administrator as party plaintiff. Whether she can do 
so or not, it would appear that such action would be use¬ 
less. The transaction involved took place in the State 
of Pennsylvania, and under the laws of that state usury 
is not illegal, but any excess of the interest over 6% per 


Cain 

vs. 

Hutson, et al. 
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annum, may be recovered by the borrower if he has paid 
it, provided that suit be brought within six months. As 
the statute creating the right of action fixed the limitation 
upon it, I think that the limitation is a condition upon the 
right to bring the suit and the law of that state controls 
rather than the law of the forum. 

In addition it may be said that an action seeking the 
same relief as the instant one was filed in Pennsylvania and 
apparently remains undisposed of. Whether the transac¬ 
tion complained of was usurious under the laws of Penn¬ 
sylvania is a question upon which I express no opinion. 

The suit should be dismissed with costs. 

BAILEY, 

J. 


Memo. Order dismissing cause as to defendant United 
States Fidelity and Guaranty Company the 29 day June, 


1939. 
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IN THE 

! DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia. 


Elizabeth Pascoe Cain, 

Plaintiff, 


vs. 

Alice C. Hutson, et ai , 

Defendants. 


Civil Action No. 2699. 
Filed: Mar. 7, 1941. 


(Rec. p. 85.) 


FINAL DECREE. 

This cause came on for hearing and upon consideration 
of the pleadings filed, the stipulations of record and the 
arguments of counsel, it this th day of March 

Ordered, Adjudged and Decreed 
that the complaint should be and it is hereby dismissed with 
costs. 

JENNINGS BAILEY, 
Justice. 

No objection as to form: 

Rossa F. Downing, 

515 Woodward Building, 

Attorney for Plaintiff . 

i Respectfully submitted, 

ROSSA F. DOWNING, 
Attorney for Appellant , 
Woodward Bldg. 
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In The 


itniteb States (Court of Apprala 
for % Ststrirt of (Columbia 

October Term, 1941 


No. 7927 


Elizabeth Pascoe Cain, Appellant, 


vs. 

Alice Coffroth Hutson 
and 


C. Milton Hutson, Appellees 


Appeal From the Judgment of the District Court of the 
United States for the District of Columbia 
Dismissing the Complaint. 


BRIEF AND APPENDIX FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

The C. B. Pascoe mortgage to appellees did secure an ob¬ 
ligation to pay appellees $6800.00 in one year plus 6% inter¬ 
est, plus $55.00 a month until the principal debt was paid, 
provided that the entire debt could be liquidated by the pay¬ 
ment of $6500.00 within three months, plus 6% interest, plus 
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$55.00 a month. Pascoe paid no cash at the time of the con¬ 
veyance. (Tr. 23) In the event of default for 90 days, 
appellees could issue a writ of Scire Facias on the mortgage 
and prosecute the same to judgment, execution and sale. 

The bond (Tr. 34) which accompanied the mortgage was 
substantially the same as the mortgage, except that upon 
default, judgment by confession could be taken by appellees 
in any court of record in Pennsylvania and levy made upon 
any real estate of Pascoe and sold upon a writ of Fieri 
Facias, with a release of all exemptions granted by law. 

On August 7,1933, and after default of more than 90 days, 
counsel for appellees did take a confessed judgment upon 
said bond in accordance with its terms. Rents due Pascoe 
from tenants of the property covered by the mortgage and 
bond, were attached, but no money was ever collected on 
said attachments because on August 8,1933, Pascoe directed 
said tenants in writing to pay all rents until further notice to 
counsel for appellees. Thereafter nearly all such rents were 
paid directly to counsel (Kooser and Courtney) for ap¬ 
pellees in Somerset, Pennsylvania, and applied to the pay¬ 
ment of the mortgage debt after deducting amounts needed 
to pay taxes, certain other claims and the expenses incident 
to the operation and maintenance of said property. In ac¬ 
cordance with the terms of mortgage and bond, an attorney 
commission of 5%, and some payments of $55.00 per month 
w^ere charged against the rents. In July, 1936, (Tr. 40) the 
administrators paid Kooser and Courtney $2000.00 out of 
the C. B. Pascoe estate and it was also applied to the mort¬ 
gage debt. The Transcript does not show how many pay¬ 
ments of $55.00 a month were charged against the rents col¬ 
lected. Under the stipulation of September 2, 1939, appel¬ 
lant paid appellees $210.56 as consideration for a release of 
the mortgage and satisfaction of the judgment. No credits 
had ever been entered on the judgment prior thereto. 

Difficulties arose between appellant and the original ad¬ 
ministrators and appellant participated actively in some of 
the litigation affecting the estate, beginning in June, 1938. 
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On the 24th of April, 1939, the administrators filed a petition 
to open the judgment of appellees against C. B. Pascoe, pre¬ 
sumably for the purpose of testing its validity and doubtless 
with the knowledge of appellant. The rule to show cause 
was returnable the 3d Monday in May, 1939. On the 10th of 
May, 1939, appellant filed suit in the District of Columbia 
and took this appeal when her complaint was dismissed. 
The administrators never prosecuted their petition or rule 
and the record merely states “case concluded.’’ 

SUMMARY OF ARGUMENT 
I 

The District Court was right in dismissing the complaint 
because: 

1. Any right of action was in the administrators of the 
estate of C. B. Pascoe, and not in his mother, or in any 
other distributee of his estate. 

2. The law of Pennsylvania applied to the transaction 
complained of, and under that law an action to recover 
alleged usurious interest must be brought within six months 
after payment thereof. No action has ever been brought by 
the administrators of C. B. Pascoe to recover such interest. 

3. The administrators of the estate of C. B. Pascoe did 
file a proceeding in Pennsylvania to open up the judgment 
on the bond which accompanied the mortgage, and service 
was had upon appellees through their counsel of record, but 
they failed to prosecute their claims and the record merely 
says “Case concluded”. 

4. Under Pennsylvania law a judgment is not subject to 
collateral attack, and the only remedy is to seek relief in the 
same court by opening up the judgment. 
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n 

The District Court had neither jurisdiction nor venue to 
grant relief to appellant herein because: 

1. C. B. Pascoe was domiciled in Somerset County, Penn¬ 
sylvania, and died there. His property was located there; 
his estate was administered there. No court foreign to the 
Orphans Court of Somerset County, Pa., could interfere 
with the settlement of his estate. D. C. Code, Title 29, Sec. 
255, has no application to a factual situation such as is dis¬ 
closed in this case. 

2. When appellant filed her suit in the court below, the 
administrators of the C. B. Pascoe estate were functioning 
as such to the knowledge of appellant, and she filed suit in 
this jurisdiction upon her own responsibility as an indi¬ 
vidual and as executrix of her mother’s estate, without any 
pretense of authority to speak for the estate of C. B. Pascoe. 

3. The administrator of the C. B. Pascoe estate has never 
been discharged, and in any event it still has the right to 
collect assets of the estate. 

4. Rule 21 in the District Court has no application to the 
facts in this case since it presupposes proper parties for 
substitution. 


Ill 

Appellant is estopped to claim usury because: 

1. Appellant consented unreservedly to the first and par¬ 
tial account of the original administrators, and released 
them and their surety from all further liability in the 
estate. 

2. Appellant consented unreservedly to the resignation 
of said administrators and to the appointment of a bank in 
their stead. 
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3. Appellant consented unreservedly to the final account, 
and distribution of the C. B. Pascoe estate, and received 
the entire net estate as executrix of her mother’s estate. 

IV 

The original transaction between C. B. Pascoe and ap¬ 
pellees herein did not involve usury because: 

1. The price of the property secured by the usual form of 
mortgage and bond in general use in Pennsylvania was 
stated in alternative terms since Pascoe paid down no cash 
at the time of conveyance. 

2. The owner of property has the right to fix the selling 
price of his land at a higher figure in a credit transaction 
than in a cash transaction. 

3. There was no intent to exact usury in this case. 

4. The contract of mortgage and the bond likewise dis¬ 
close affirmatively that the additional $55.00 per month was 
not usury. 


V 

Under Pennsylvania law the mortgage and the judgment 
on the bond constituted separate liens, and the money col¬ 
lected by appellees from rents and from the estate of C. B. 
Pascoe was actually applied to the satisfaction of the mort¬ 
gage contract with the knowledge and consent of the ad¬ 
ministrators of the C. B. Pascoe estate. 

VI 

Under Pennsylvania law the administrators have the 
power to collect rents to pay the debts of the estate as 
against the common law doctrine that rents go to the heirs, 
and the record shows that appellees herein not only re- 
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ceived the rents toward the payment of C. B. Pascoe’s 
mortgage debt while the original administrators were in 
office, but said administrators paid appellees $2000.00 out 
of other assets of the estate in partial payment of the 
mortgage debt. 


ARGUMENT 

I 

The District Court was right in dismissing the complaint 
because: 

1. Any right of action in the case was in the administra¬ 
tors of the estate of C. B. Pascoe, and not in his mother, or 
in any other distributee of his estate. 

2. The law of Pennsylvania applied to the transactions 
complained of, and under that law an action to recover al¬ 
leged usurious interest must be brought within six months 
after payment thereof. No action has ever been brought by 
the administrators of C. B. Pascoe to recover such interest. 

3. The administrators of the estate of C. B. Pascoe did 
file a proceeding in Pennsylvania to open up the judgment 
cn the bond which accompanied the mortgage, and service 
was had upon appellees through their counsel of record, but 
they failed to prosecute their claims and the record merely 
says “Case concluded”. 

4. Under Pennsylvania law a judgment is not subject to 
collateral attack, and the only remedy is to seek relief in the 
same court by opening up the judgment. 

The elementary and universal rule that the administrators 
appointed by the probate court of the domicile have the 
right and the duty to collect, account for, and distribute the 
assets of the estate needs no citation of authority other than 
a reference to applicable statutes. C. B. Pascoe lived and 
died in Somerset County, Pennsylvania. Upon his death 
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the Orphans Court of that county appointed Carrie Zerfoss 
and Robert Pascoe (a brother of deceased) as administra¬ 
tors. Their rights and duties and those of the Orphans 
Court are set forth in detail in Purdon’s Pennsylvania Stat¬ 
utes Annotated, Title 20. (For the convenience of the 
Court, the more important sections are reprinted in the 
Appendix to this Brief, pages 1 to 4 inc.) 

It follows that the administrators might have sued ap¬ 
pellees in the District of Columbia or elsewhere if they felt 
that the rents being collected from the tenants of the C. B. 
Pascoe property by counsel for appellees included usury. 
In the absence of proof to the contrary it must be assumed 
that said collections were made with their knowledge and 
consent. The fact that they paid Mr. Courtney $2000.00 out 
of Pascoe’s estate in July, 1936 (Tr. 40) suggests that they 
knew and approved of the collections, and also that they 
recognized the mortgage debt as valid. 

Under the District of Columbia Code, Title 29, Sec. 255, 
said administrators might have sued appellees in this juris¬ 
diction to recover any alleged assets of the C. B. Pascoe 
estate. That they did not do so is significant, and indicates 
their disbelief that such a claim existed. 

It is clear that no stranger could sue appellees on a claim 
for usury for the benefit of the C. B. Pascoe estate. See 
Glover vs. Patten, 165 U. S. 394. Appellant represented 
herself below as an individual and as executrix of the estate 
of her mother, Elizabeth Pascoe, who by Pennsylvania law 
was entitled to the entire net estate of C. B. Pascoe. Since 
the mother was the distributee of the C. B. Pascoe estate, 
her executrix can have no other relation to the C. B. Pascoe 
estate. As an individual, appellant was one of the distribu¬ 
tees of her mother’s estate; as executrix she stood in the 
shoes of her mother. It is well settled that the right of 
action to recover assets of an estate is in the administrator 
and not in the distributees. Cunningham vs. Rodgers , et al., 
257 U. S. 466 (1922), affirming 50 App. D. C. 51, 267 F. 609. 
In that case suit was brought by the brother of the deceased 
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alleging that the defendant Rodgers had wrongfully ad¬ 
mitted the will to probate and administered the estate. A 
demurrer to the declaration was sustained, and affirmed in 
this Court. The judgment of this Court was affirmed in 
the Supreme Court. In the opinion -we find this language: 

“The Court of Appeals held that if the Consul-Gen¬ 
eral’s failure to perform his official duties concerning 
the personal property caused loss, the damage was to 
the estate, and plaintiff being a mere possible owner of 
a distributive share, could not recover in his own right 
—any possible right of action was in the administrator. 
This we think was clearly right.” 

The trial court correctly held that the law of Pennsyl¬ 
vania must be applied to the claim of usury. Pritchard vs. 
Norton, 106 U. S. 24; Beso vs. Eastern Building & Loan A$- 
sociation, 16 Pa. Super. Ct. 222; Bennet vs. Eastern Build¬ 
ing & Loan Association, 177 Pa. St. Rep. 233, 35 A. 684; 
Rhaivn vs. Grant , 1 MacArthur (8 D. C.) 31; District of 
Columbia Code , T. 17, Ch. 1, Secs. 3, 4, 9. The original trans¬ 
action occurred there, and the law of that state provides 
that usury is not illegal, but any excess of interest over 6% 
may be recovered by the borrower if he has voluntarily paid 
it in full and brings suit within six months. No right of 
action exists on such claims thereafter. It would be strange 
indeed if such claims were outlawed in the state of origin 
after six months, but valid in a foreign jurisdiction for 
whatever period of limitations might prevail elsewhere. It 
should be observed that the six months period in Pennsyl¬ 
vania is not the general period of limitations on claims in 
that state, but a special condition imposed by the statute 
itself. Garharini vs. American Snyder Building and Loan 
Association, 116 Pa. Super. Ct. 41, 176 A. 49; Purdon’s 
Penna. Stats. Anno. T. 41, Sec. 4; Montague vs. McDowell, 
99 Pa. St. Rep. 268; Rutherford vs. Boyer, 84 Pa. St. Rep. 
347; Steere vs. Oakley, 186 Pa. St. Rep. 582, 40 A. 815. 

In the case at bar no action to recover usury has ever been 
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brought by the administrators of C. B. Pascoe, nor did they 
prosecute their petition to open the judgment on the bond, 
although said judgment was unsatisfied when the petition 
was filed, and there were no impediments to such proceed¬ 
ings at that time. Ogle vs. Baker , 137 Pa. St. Rep. 378, 384, 
20 A. 998; Federal Insurance Co. vs. Robinson , 82 Pa. St. 
Rep. 357. 

Appellant’s contentions (Brief, 21, 22, 23) that opening 
up the judgment is no remedy because said judgment was 
satisfied at her special request by virtue of the stipulation 
filed September 6, 1939, and that assumpsit is her only 
remedy, overlook two points: First, appellant is a mere 
distributee and has no authority to sue anybody to recover 
assets due the C. B. Pascoe estate. Second, the remedies 
open to the administrators are not in conflict. Whether they 
sue in assumpsit, or sue to open up the judgment, depends 
upon the circumstances at the time suit is filed. The cases 
of Montague vs. McDowell , Hopkins vs. West y Marr vs. 
Marr , and others, cited in this connection show that there is 
no inconsistency or conflict between the remedy provided 
by the usury statute and the opening up of a judgment. This 
court was not created to relieve appellant from the effects 
of errors of judgment. 

Pages 12 to 15 of appellant’s Brief are devoted to the 
argument (1) that pendency of a suit in one state does not 
preclude a similar suit between the same parties and for the 
same cause in another state, and (2) that there is no suit 
pending in Pennsylvania based on the judgment alleged to 
include usurious interest. 

With respect to the first point it may be noted that the 
cases cited are not in point since the appellant was not a 
party to the petition filed by the administrators and in the 
nature of things could not be made a proper party. The 
same cause was probably present in both suits but it does 
not appear clearly since the administrators failed to pros¬ 
ecute their petition and rule to show cause after appellant 
filed the present complaint. 
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In the opinion of the trial court, Judge Bailey first points 
out that any action could be brought only by the administra¬ 
tors, not by appellant, then shows that any such action is 
now barred by the Pennsylvania statute itself, and in the 
second paragraph adds that 

“an action seeking the same relief as the instant one 
was filed in Pennsylvania and apparently remains un¬ 
disposed of.” 

When the second paragraph of the opinion is read in the 
light of the first paragraph it is apparent that Judge Bailey 
was well aware that the parties in the two suits were not 
the same. 

With respect to the second point, the record reprinted on 
pages 13 and 14 of appellant’s Brief discloses that on April 
24, 1939, the administrators filed a petition to open up the 
judgment on the bond of C. B. Pascoe, that the court en¬ 
tered an order requiring appellants to show cause on the 
third Monday of May, 1939, that no further action was 
taken by said administrators on said petition or rule and 
the docket entry merely recites “Case Concluded.” The 
only further entry was the satisfaction of said judgment on 
September 15, 1939, (Appellant’s Brief, p. 15) resulting 
from the Stipulation between appellant and appellees, ex¬ 
ecuted September 2, 1939, filed September 6, 1939, in the 
court below. (Appellant’s App. 8, 9,10.) 

The statement (Appellant’s Brief, p. 15) that appellant 
had no knowledge of or part in the petition to open up said 
judgment is incredible in view of the active part played by 
appellant in the affairs of the C. B. Pascoe estate during the 
years preceding May 10, 1939, in view of counsel’s state¬ 
ment (Appellant’s Brief, p. 5) that: 

“Frequent attempts were made by Elizabeth Pas¬ 
coe, .to procure an accounting by these adminis¬ 
trators .” 
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and in view of the fact that Messrs. Shaver and Downing, 
appellant’s attorneys in Somerset also signed the complaint 
in this case. 

It is likewise settled in Pennsylvania law that a judgment 
is not subject to collateral attack, but the remedy is to seek 
relief in the same court by opening up the judgment. This 
was not done. Ogle vs. Baker, supra; Federal Insurance 
Co. vs. Robinson, supra; Moll vs. Lafferty , 302 Pa. 354, 153 
A. 557. 

Finally it may be said that appellants could have de¬ 
manded appropriate action by the administrators on this 
usury claim, and secured proper relief in the Orphans 
Court upon a showing that suit should be brought or the 
administrators removed. (App. 2, Sec. 921). No such 
action is claimed. Instead, appellant accepted the work 
done by them, released them and their surety, and assumed 
to herself the prerogatives of the administrators. For 
such action there is no authority in law. Cunningham vs. 
Rodgers, et al., supra. 


II 

The District Court had neither jurisdiction nor venue to 
grant relief to plaintiff herein because: 

1. C. B. Pascoe was domiciled in Somerset County, Penn¬ 
sylvania, and died there. His property was located there; 
his estate was administered there. No court foreign to the 
Orphans Court of Somerset Co., Pennsylvania, could in¬ 
terfere with the settlement of his estate. D. C. Code, Title 
29, Sec. 255, has no application to a factual situation such 
as is disclosed in this case. 

2. When plaintiff filed her suit in the court below, the 
administrators of the C. B. Pascoe estate were functioning 
as such to the knowledge of plaintiff, and she filed suit in 
this jurisdiction upon her own responsibility as an indi¬ 
vidual and as executrix of her mother’s estate, without any 
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pretense of authority to speak for the estate of C. B. Pascoe. 

3. The administrator of the C. B. Pascce estate has never 
been discharged, and in any event it still has the right to 
collect assets of the estate. 

4. Rule 21 in the District Court has no application to the 
facts in this case since it presupposes proper parties for 
substitution. 

While the trial court had technical jurisdiction over the 
parties as residents of the District of Columbia, it had no 
jurisdiction over the subject matter since appellant was not 
a real party in interest and could not lawfully prosecute 
such a claim as a distributee of the estate of C. B. Pascoe. 
Cunningham vs. Rodgers, ct al., supra. 

Nor did the trial court have venue since the proper place 
to begin proceedings under a claim of usury was in Somer¬ 
set County, Pennsylvania, by an action to open up the 
original judgment on the bond and thus establish the usury, 
if in fact and in law it existed anywhere outside the fancy 
of appellant. Moll vs. Lafferty, supra ; Ogle vs. Baker , 
supra. 

Sole authority for the administration of C. B. Pascoe’s 
estate was in the Orphans Court of Somerset County, sub¬ 
ject only to the authority of probate courts in other juris¬ 
dictions to supervise ancillary administration in such other 
jurisdictions. Appellant is clearly without right to sue in 
this jurisdiction to recover an alleged asset of the C. B. 
Pascoe estate without authority from the Orphans Court of 
Somerset County. When she filed suit against appellees on 
the 10th of May, 1939, she did so as an individual, and as 
the representative of the estate of her mother, who was by 
law sole distributee of C. B. Pascoe’s estate. In either 
capacity she was a stranger to the administration of the 
C. B. Pascoe estate. Cunningham vs. Rodgers, et al., supra. 

D. C. Code, T. 29, Sec. 255, has no application here except 
to show the error of appellant’s contention. By that section 
the administrators could maintain an action in this jurisdic- 
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tion either with or without taking out ancillary letters here; 
the concluding clause that our probate court may grant such 
ancillary letters to such administrators “or other persons” 
does not lend itself to the artificial construction suggested 
on page 11 of appellant’s Brief, that appellant can be ap¬ 
pointed ancillary administrator even if the Pennsylvania 
administrator be not interested in a suit to recover alleged 
usury. As indicated above, appellant has a perfectly ade¬ 
quate remedy in the Orphans Court of Somerset County, 
Pennsylvania, and from there to the Supreme Court of 
Pennsylvania. Appellant indicates that the administrator 
of the C. B. Pascoe estate has refused to sue appellees on a 
claim of usury. Perhaps such refusal is the part of wisdom. 

The case of Stewart vs. Griffith, 217 U. S. 323, affirming 
Griffith vs. Stewart , 31 App. D. C. 29, points out that an ex¬ 
ecutor who could maintain an action in the state of his ap¬ 
pointment where the land lies, can bring the same action in 
this jurisdiction where the defendant resides. The limita¬ 
tion that the action must be maintainable at home to be 
maintainable abroad, emphasizes the contention of appellees 
that the proper procedure in the case at bar is first to seek 
to open up the judgment in Pennsylvania as a basis for the 
contention that appellants have collected usurious interest. 

So far as the Transcript shows (Tr. 52) the bank which 
became substituted for Carrie Zerfoss and Robert Pascoe 
as administrator, is still charged with the duties of adminis¬ 
tration of B. C. Pascoe’s estate, and appellant still has all of 
the rights which the law of Pennsylvania affords with re¬ 
spect to proper administration. 

Nor does Rule 21 of the District Court Rules of Civil 
Procedure help the appellant. That rule cannot be used as 
a bridge to connect up a new action by real parties in interest 
to an old action by a party not in interest, such as appellant 
in this case. Rule 17 of said Rules provides in part that: 

“Every action shall be prosecuted in the name of the 
real party in interest;” 
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Appellant does not pretend that she is acting for the C. B. 
Pascoe estate, but shows definitely that she sues on her own 
behalf and that of her mother. Being without legal author¬ 
ity to bring such a suit, she cannot now secure the benefit of 
her filing date for an action by anyone representing the C. B. 
Pascoe estate. The six months period within which action 
must begin to recover alleged usurious interest belonging 
to the C. B. Pascoe estate has long since expired, and cannot 
be resurrected by the simple device of hitching on to a suit 
by appellant acting without legal authority. 

m 

Plaintiff is estopped to claim usury because: 

L Plaintiff consented unreservedly to the first and partial 
account of the original administrators, and released them 
and their surety from all further liability in the estate. 

2. Plaintiff consented unreservedly to the resignation of 
said administrators and to the appointment of a bank in 
their stead. 

3. Plaintiff consented unreservedly to the final account, 
and distribution of the C. B. Pascoe estate, and received 
the entire net estate as executrix of her mother’s estate. 

The doctrine of estoppel is peculiarly appropriate in this 
case. Appellant cannot have her cake, and also eat it. She 
chose to ratify and accept the account of Carrie Zerfoss and 
Robert Pascoe, administrators, releasing them and their 
surety from all liability, notwithstanding the fact that she 
filed numerous exceptions to it. (Tr. 44) Having waived 
her objections to the account for whatever reasons she had, 
and having released the administrators and their surety, it 
is hardly possible for her to take the benefits of those acts 
and then attempt to usurp the very powers she recognized in 
them for the purpose of private profit and without respon¬ 
sibility to the Orphans Court of Somerset County. 

The same comment may be made with respect to the action 
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of appellant in consenting to the resignation of the original 
administrators, the substitution of the County Trust Com¬ 
pany in their stead, in accepting unreservedly as correct the 
final account of the County Trust Company, and finally in 
accepting without any reservation the entire net estate of 
C. B. Pascoe amounting to $5,202.63. (Tr. 49). This record 
contains not the slightest hint that appellant ever sought 
relief in the Orphans Court of Somerset County against the 
administrators for their failure to seek a recovery of the 
alleged usurious interest, for their failure to prosecute 
their petition to open up the judgment secured by appellees 
against C. B. Pascoe, or for any other dereliction of duty 
under the law. Appellant’s remedies were clear, simple, 
and adequate. (T. 20; Sec. 921, App. 2; Sec. 2601, App. 3). 
She not only failed to avail herself of them, but by her af¬ 
firmative acts and conduct expressed her complete approval 
of the things that were done and the things left undone. In 
these circumstances she cannot be permitted to blow hot and 
cold with the same breath, or to exercise powers and func¬ 
tions which she knew were vested in other persons. It may 
be added that during the years appellant was trying to se¬ 
cure an accounting from the administrators (Appellants 
Brief, 5) appellees were receiving in good faith regular 
payments on the mortgage from the rent, and $2000.00 in 
July, 1936, from other assets of the C. B. Pascoe estate. 
Appellant was presumably well aware of these facts but 
took no action until 1938, three years after Pascoe’s death. 
The issue of usury could have been settled immediately after 
Pascoe’s death, had appellant seen fit to challenge the pay¬ 
ments being made on the mortgage debt. 

IV 

The original transaction between C. B. Pascoe and ap¬ 
pellees herein did not involve usury because: 

1. The price of the property secured by the usual form of 
mortgage and bond in general use in Pennsylvania was 
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stated in alternative terms since Pascoe paid down no cash 
at the time of conveyance. 

2. The owner of property has the right to fix the selling 
price of his land at a higher figure in a credit transaction 
than in a cash transaction. 

3. There was no intent to exact usury in this case. 

4. The contract of mortgage, and the bond likewise dis¬ 
close affirmatively that the additional $55.00 per month was 
not usury. 

There is no shred of evidence tending to show usury in 
the transaction by which appellees conveyed land to C. B. 
Pascoe, taking back a mortgage and a bond to secure the 
entire purchase price. 

That appellees acted in good faith and merely wanted 
cash for their property is clear from the provision that C. B. 
Pascoe could have the property for $6500.00, plus interest, 
plus $55.00 a month during the first three months. That 
they were reluctant to deal with Pascoe on a credit basis is 
clear from the provision that he must continue to pay in¬ 
terest at 6%; that he must continue to pay $55.00 a month 
until the debt was paid in full, and the $55.00 payment was 
specifically declared to constitute neither principal nor 
interest. 

If it be said that the terms of this transaction were un¬ 
usual, it may be replied that it is likewise unusual to convey 
property without any down payment, and to accept a mort¬ 
gage and bond for the full amount of the purchase price. 

As a matter of law the owner of property may fix the 
selling price at whatever figure he may wish. He may fix 
one price for a cash sale, and a different or higher price for 
a credit transaction. It is common knowledge that most 
property can be bought for less money, if it be cash. The 
cases are legion which illustrate the principal involved. 
Blackmore vs. Johnson , 32 F. (2d) 433, cert. den. 280 U. S. 
586; General Motors vs. Weinrich , 218 Mo. App. 68, 262 S. 
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W. 425; Hogg vs. Ruffner, 1 Black (U. S.) 115; Stark vs. 
Bauer Cooperage Co., 3 F. (2d) 214, cert. den. 267 U. S. 604; 
and Wilson vs. French Co., 214 Cal. 188, 4 P. (2d) 537, are 
typical. 

While intent is a factor which may properly be inferred 
from the circumstances, and conceding that a usurious 
transaction may arise innocently, yet there are no facts or 
circumstances in the case at bar to show an intent to exact 
usury, or to show that in fact or in law the mortgage or bond 
contain provisions which result in usury. The burden of 
proof is upon appellant to establish the allegations of usury. 
The evidence is restricted entirely to the language of the 
mortgage and bond. The provision in each instrument for 
the $55.00 a month payment affirmatively declares that it 
shall not constitute either interest or principal. The priv¬ 
ilege of purchasing for cash at a lower price within three 
months lends no support to the claim of usury. Appellants 
only argument is that regardless of intent, and regardless 
of ought else that appears in the mortgage and bond, usury 
must exist because the ultimate result is that on a credit 
basis, C. B. Pascoe had to pay a higher price than the cash 
price. The authorities cited above, Blackmore vs. Johnson , 
et seq., effectually answer that argument. 

The burden of proof is on appellant to establish her con¬ 
tention that appellees collected usurious interest. No at¬ 
tempt has been made to offer any testimony whatever ex¬ 
cept the language of the mortgage and bond. It is submit¬ 
ted that there is no rational basis for the view that any or 
all the provisions of the mortgage or the bond automatically 
spell “usury”, and that appellant has offered neither sound 
reason nor authority for such a conclusion. 

* The cases cited at pages 18 and 20 of appellants Brief are 
not in point. In Hartranft vs. Uhlinger, the usury appeared 
from contracts separate from the mortgage and the facts 
establishing the usury were set up in the affidavit of de¬ 
fense. The five cents per barrel payments were by contract 
constituted interest and the conclusion was obvious. The 
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distinctions between that case and the case at bar are too 
apparent to require debate. 

In the case of Thompson vs. Prettyman , the plaintiff bor¬ 
rowed money and paid usurious interest on the loan. The 
opinion gives a rather meagre statement of the facts but 
sufficient is set out to show the total lack of application to 
the question before this court. 

In both of these cases the trial court had the benefit of 
testimony concerning the facts and circumstances surround¬ 
ing the transaction, and the finding of usury was neither 
guesswork nor artificial construction of the terms of docu¬ 
ments. 


V 

Under Pennsylvania law the mortgage and the judgment 
on the bond constituted separate liens, and the money col¬ 
lected by appellees from rents and from the estate of C. B. 
Pascoe was actually applied to the satisfaction of the mort¬ 
gage contract with the knowledge and consent of the ad¬ 
ministrators of the C. B. Pascoe estate. 

It is settled in Pennsylvania that the lien of the mortgage 
is not merged in the judgment taken on the accompanying 
bond. Purdon’s Penna. Stats. Anno. T. 21, Sec. 653 (App. 
4); Commonwealth vs. Wilson, 34 Pa. St. Rep. 63; In the 
Case of Krull (Pa.) 21 F. Supp. 377. The effect of the judg¬ 
ment is merely to secure a general lien on all of the real 
estate of the judgment debtor; the original lien of the 
mortgage remains intact. Hence the mortgagee may con¬ 
tinue to enforce the provisions of the mortgage contract. 
White vs. Smith , 33 Pa. St. Rep. 186, illustrates the prin¬ 
ciple that one may make himself liable more than once on a 
single obligation. 

The elementary rule that a claim is merged in a judgment 
secured on that claim has no application to cases such as 
the present case where by statute and decision separate liens 
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are maintained by mortgage and judgment on the bond. See 
Whitney vs. Hopkins, 135 Pa. 246,19 A. 1075; Gray vs. Coul¬ 
ter, 4 Pa. 186; Sellers vs. Burk, 47 Pa. St. Rep. 344; Gould 
vs. Svendsgaard, 141 Minn. 437, 170 N. W. 595; Lee vs. 
Mitcham, 69 App. D. C. 17,98 F. (2d) 298. 

The established practice in Pennsylvania is for the proth- 
onotary to enter up judgment by confession without at¬ 
tempting to ascertain the exact amount due; if unfair ad¬ 
vantage is taken of the judgment debtor his remedy is to 
open up the judgment. The following cases describe this 
procedure in some detail: 

Lewis vs. Smith, 2 S. & R. (Pa.) 142; Gray vs. Coulter, 4 
Pa. St. Rep. 186; Campbell vs. Floyd, et al ., 153 Pa. St. Rep. 
84, 25 A. 1033; Com. vs. Baldwin, 1 Watts (Pa.) 54; Sellers 
vs. Burk, 47 Pa. St. Rep. 344. 

The fact that the money collected from rents and the 
$2000.00 received from the administrators was actually ap¬ 
plied to the mortgage contract in accordance with its terms 
is abundantly clear from Stipulation 7a (Tr. 56 to 82). That 
these payments were so credited with the full knowledge and 
consent of the original administrators is likewise clear. 
That the Orphans Court of Somerset County also knew 
about and approved these payments is the only rational in¬ 
ference that can be drawn from the acts of that court as 
cited throughout Appellant’s Brief and Appendix, and as 
shown in Stipulation 5a (Tr. 39 to 52). This case appears 
to be one in which everybody is wrong but the appellant. 

VI 

Under Pennsylvania law the administrators have the 
power to collect rents to pay the debts of the estate as 
against the common law doctrine that rents go to the heirs, 
and the record shows that appellees herein not only re¬ 
ceived the rents toward the payment of C. B. Pascoe’s 
mortgage debt while the original administrators were in 
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office, but said administrators paid appellees $2000.00 out of 
other assets of the estate in partial payment of the mortgage 
debt. 

Plaintiff had actual knowledge of these facts when 
she accepted without reservation the account of the original 
administrators and released them and their surety from all 
liability upon their resignation. 

While the common law doctrine that rents vest in the 
heirs was good law in Pennsvlvania for manv vears, the Act 
of June 7, 1917, Purdon’s Penna. Stats. Anno., T. 20, Sec. 
503 (App. 1) changed the old law, and rendered obsolete 
all of the cases on the subject decided prior thereto. 

Sec. 503 was construed by the Supreme Court of Pennsyl¬ 
vania in ReeVs Estate, 263 Pa. St. Rep. 248, 106 A. 227, in 
which the personality was inventoried at $767.25 and the 
debts at $12,000.00. The residuary devisee asked the court 
to vacate the order by which the executors collected rents. 
Said the court at page 250: 

“This is new and very wise legislation, for before its 
passage the rents accruing from the real estate of a 
decedent owner went to his heirs and devisees from the 
time of his death: Haslage vs. Krugh, 25 Pa. 97, Fross’s 
Appeal, 105 Pa. 258; and the heirs or devisee of an in¬ 
solvent decedent took such rents at the expense of the 
creditors of the estate. To remedy this long-existing 
injustice by making rents, as well as the land out of 
which they issue, assets for the payment of the debts 
of a decedent, the 14th section of the Act of 1917 was 
passed.” 

In the recent case of Downe’s Estate , 27 Del. (Pa.) 319 
(1938) Pvrdon f s Penna. Stats. Anno., T. 20, Sec. 503, Pocket 
Part Digest, it is said: 


“Where an executor or administrator collects rents 
from real estate of a decedent and includes them in his 
account for distribution among creditors, the court will 
consider his course of action as equivalent to a petition 
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and decree nnder this section and distribute the pro¬ 
ceeds among creditors.” 

In Merten's Estate, 19 Erie 258,18 D. & C. 310 (1932) it 
was held that the purpose of this section is to give to credi¬ 
tors of insolvent decedent right to rents accruing from his 
real estate subsequent to his death, which formerly went to 
his heirs or devisees, and not to interfere in any way with 
rights of mortgagee in respect of such premises, which may 
be exercised in same manner and to same extent as before 
decedent’s death. 

It follows that the rents collected by appellants were prop¬ 
erly collected and applied to the mortgage debt, and the 
$2000.00 received from the administrators out of other as¬ 
sets of the C. B. Pascoe estate were likewise so applied. 

Stipulation 7a (Tr. 56 to 82) summarized on pages 45 and 
47 of Appellant’s Appendix, shows the total amount re¬ 
ceived by appellees, the amount expended for purposes other 
than the mortgage account, and the amount applied to the 
mortgage account. There is no evidence in the Transcript 
to warrant any such breakdown of the figures as stated at 
pages 23 and 24 of Appellant’s Brief. No proof whatever 
has been offered to show the amount applied to the payment 
of $55.00 a month as provided by the mortgage. The figures 
claimed by appellant as interest, excess payments and ex¬ 
cess commissions represent merely the guess of appellant 
and should be treated as such. 

CONCLUSION 

The appellant has failed to establish her right to bring an 
action; she has failed to establish jurisdiction or venue to 
hear her complaint; she has failed to establish that the 
transaction complained of involved usury in fact or in law, 
and she is estopped by her own acts from securing any re¬ 
lief in this case. Any right of action existed originally in 
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the administrators, and has long since been barred by the 
very statute creating such right. The judgment of the trial 
court should be affirmed with costs to appellee. 

Respectfully submitted, 

James J. Hayden 
Attorney for Appellees 

737 Woodward Building 
Washington, D. C. 
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APPENDIX 

Purdon’s Pennsylvania Statutes, Annotated, Permanent 

Edition, 1930 


Title 20: 

Sec. 341, page 248: 

“Letters testamentary and of administration shall be 
grantable only by the register of wills of the county within 
which was the family or principal residence of the decedent 
at the time of his decease; and, if the decedent had no such 
residence in this Commonwealth, then ancillary letters testa¬ 
mentary or of administration shall be grantable only by the 
register of the county where the principal part of the goods 
and estate of such decedent within this Commonwealth shall 
be. (1917, June 7, P. L. 447, sec. 2(a).) ” 

Sec. 503, page 338: 

“Rents of real estate accruing after the death of the 
owner of such real estate, who shall die on or after the day 
on which this act shall go into effect, shall be assets for the 
payments of debts of such decedent whenever the personal 
estate shall be insufficient therefor. Whenever the personal 
estate of such decedent shall appear to be probably insuf¬ 
ficient for the payment of debts, the orphans’ court having 
jurisdiction of the accounts of the executor or administra¬ 
tor shall, upon application of any creditor of the decedent, or 
upon application of the executor or administrator or of any 
other person interested, authorize and direct the executor or 
administrator to collect such rents for such period as the 
court shall fix. In such case the executor or administrator 
shall have power to collect such rents by action at law, dis¬ 
tress, or otherwise, as the decedent in his lifetime might 
have done as to rents of such real estate; and rents so col¬ 
lected shall be accounted for by the executor or administra¬ 
tor in his account of the personal estate of the decedent.” 
(1917, June 7, P. L. 447, sec. 14.) 

Sec. 772, page 458: 

“Executors or administrators shall have power, either 
alone or jointly with other plaintiffs, to commence and 
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prosecute all actions for mesne profits or for trespass to real 
property, and all personal actions which the decedent whom 
they represent might have commenced and prosecuted, ex¬ 
cept actions for slander and for libels; and they shall be 
liable to be sued, either alone or jointly with other defend¬ 
ants, in any such action, except as aforesaid, which might 
have been maintained against such decedent if he had lived. 

“All such rights of action which were not barred by the 
statutes of limitation at the time of the death of decedent 
may be brought against his executors or administrators at 
any time within one year after the death of the decedent, 
notwithstanding the provisions of any statutes of limita¬ 
tions whereby they would have been sooner barred. (1917, 
June 7, P. L. 447, sec. 3(b); 1921, March 30, P. L. 55, Sec. 1; 
1925, May 2, P. L. 442, Sec. 1.) ” 

Sec. 921, page 552: 

*‘Any orphans’ court having jurisdiction of the accounts 
of executors, administrators, guardians, or trustees shall 
have exclusive power to remove such executor or administra¬ 
tor and vacate the letters testamentary or of administration, 
or to remove such guardian or trustee, as the circumstances 
of the case may require, in any of the following cases:— 

“When such fiduciary is wasting or mismanaging the es¬ 
tate or property under his charge, or is likely to prove in¬ 
solvent, or has neglected or refused to exhibit true and per¬ 
fect inventories, or render full and just accounts of such 
estate or property, come to his hands or knowledge.” 

Sec. 2241, page 248: 

“The jurisdiction of the several orphans’ courts, whether 
separate or otherwise, shall extend to and embrace:—” 

Sec. 2244, page 252: 

“The control, removal, and discharge of executors and 
administrators deriving their authority from the register 
of the respective county, and the settlement of their ac¬ 
counts;” 

Sec. 2245, page 255: 

“The distribution of the assets and surplusage of the es¬ 
tates of decedents among creditors and others interested;” 
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Sec. 2246, page 262: 

“The sale of real estate of decedents for payment of their 
debts;” 

Sec. 2247, page 267: 

“The disposition of the title to real estate of decedents, 
and of persons disabled from dealing therewith, in order to 
render the same freely alienable and productive to the living 
owners thereof;” 

Sec. 2248, page 268: 

“The partition of the real estate of decedents among the 
parties entitled thereto, the valuation of such real estate, 
and the sale thereof for the purpose of distribution;” 

Sec. 2251, page 271: 

“Proceedings for the discharge of real estate of decedents 
from the lien of debts of decedents, and for the discharge of 
real and personal estates from the liens of legacies, annu¬ 
ities, dower, recognizances, and other charges; ’ ’ 

Sec. 2252, page 271: 

“All cases within their respective counties, wherein ex¬ 
ecutors, administrators, guardians, or trustees may be 
possessed of, or are in any way accountable for, any real 
or personal estate of the decedent;” 

Sec. 2601, page 338: 

“Any party aggrieved by the definitive sentence or de¬ 
cree of any orphans’ court or his legal representatives, may 
appeal therefrom to the proper appellate court within six 
months from the time of pronouncing such final sentence or 
decree; Provided, that no appeal from any decree of such 
court concerning the validity of a will, or the right to ad¬ 
minister, shall suspend the powers or prejudice the acts of 
any executor or administrator to whom letters have been 
granted; And provided, further, That no reversal or modifi¬ 
cation of any decree or proceedings of the orphans’ court 
for the sale of real estate shall have the effect of divesting 
any estate or interest acquired under such decree or pro¬ 
ceeding by persons not party thereto, where the orphans’ 
court had jurisdiction of the case.” 
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Title 21, Sec. 653, page 136: 

“The entering of any judgment for the same debt, se¬ 
cured by any mortgage, shall not cause a sheriff’s sale of 
the mortgaged premises, to destroy, or in any way affect the 
lien of such mortgage, nor shall the plaintiff, in such judg¬ 
ment, be entitled to any part of the proceeds of such sale; 
Provided always, That such sale has not been made under 
or by virtue of such judgment. (1845, April 16, P. L. 488. 
sec. 5.) ” 

Title 41, Sec. 4, page 627: 

Excess interest need not be paid. Not recoverable after 
six months. 

“When a rate of interest for the loan or use of money, ex¬ 
ceeding that established by law, shall have been reserved or 
contracted for, the borrower or debtor shall not be required 
to pay to the creditor the excess over the legal rate, and it 
shall be lawful for such borrower or debtor, at his option, to 
retain and deduct such excess from the amount of any such 
debt; and in all cases where any borrower or debtor shall 
heretofore or hereafter have voluntarily paid the whole 
debt, or sum loaned, together with interest exceeding the 
lawful rate, no action to recover back any such excess shall 
be sustained in any court of this Commonwealth, unless the 
same shall have been commenced within six months from and 
after the time of such payment: Provided always, That noth¬ 
ing in this act shall affect holders of negotiable paper taken 
bona fide in the usual course of business. (1858, May 28, P. 
L. 622. Sec. 2.)” 








